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I INTRODUCTION

Y1 There are three actions before me which have been ordered to be tried at the same time. In

substance, and by agreement, the claims being advanced are those of the plaintiff, Dr. Yeung, against the -

defendant, The Owners, Strata Plan LMS 2856, pursuant to the provisions of the Condominium Act,
-R.S.B.C. 1996, ¢. 64, (the "Act™).

2 The two companies, AW-NM Ventures Ltd.. ("Ventures") and Dr. Niat Min Yeung Lai-Wah Inc.
("Lai-Wah Inc.") belong to Dr. Yeung and her husband, Mr. Yeung. Mr. Yeung is a chartered general
accountant, a shareholder in the companies, the administrator of her medical practice and acts as her
agent.

93 Dr. Yeung's claims arise out of differences she has had with other unit owners of the Strata
Corporation pertaining to the size or length of a commercial sign which she initially proposed to install
.above her Unit on the north wall of the strata building, to the exclusion of the other unit owners; and
which she eventually did install, notwithstanding the firm position of the defendant Corporation that the
sighage area was comumnon property to be shared by all of the unit owners on a unit entitlement basis.

Y4  The sign was eventually taken down by the Council in the face of a threatened lawsuit by Dr.
Yeung. She claims that as a result of the removal of her si gn there was an appreciable reduction in the
number of her walk-in patients, and that she has thereby suffered substantial damages.

95 Atthe time the dispute arose, there were two other unit owners in addition to Dr. Yeung. At the
_ present time there are seven unit owners.

H. OVERVIEW

Y6  Dr Yeung carrics on a medical practice, which is described as a "medical” clinic, at Unit B-7340
Westminster Highway in Richmond, British Columbia. Her ground floor unit is also at times referred to
as "Unit 180" and "Strata Lot 2". Ventures is the registered owner of Strata Lot 2. It provides the
premises and facilities to permit the operation of the medical clinic, to her other company Lai-Wah Inc.
That company provides day to day administrative services to Dr. Yeung in the operation of the clinic.
_ These relationships are of little relevance, obviously having been structured for tax and other purposes.

97 Itumn to the pleadings in the three actions to ascertain therefrom the nature of the claims being
~advanced by Dr. Yeung against The Owners, Strata Plan LMS 2856, which T will refer to as the
Corporation from time to time. The defendant, of course, is a Strata Corporation pursuant to the Act,
with its registered office at 7340 Westminster Hi ghway in Richmond, British Columbia.

48  In the first numbered action wherein Ventures is plaintiff, the claims against the defendant are
~contained in the following paragraphs of the Statement of Claim:

4. On or about November 24, 1997, the Plaintiff sought permission from the

' Defendant for the installation of a commercial sign advertising the Medical
Practice operated by the Plaintiff, to be installed on the external fascia of the
Plaintiff's property (the "Sign"). Despite assurances it would respond, the
Defendant failed to respond to the Plaintiff's request at all. The Plaintiff
thereafter obtained a permit from the City of Richmond for the installation of
the Sign and thereafter commissioned the construction and installation of the
Sign which was completed on or about May 19, 1998,
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On August 6, 1998 the Defendant, in breach of the requirements of the

Condominium Act refating 1o notice, quorum and votes, and in bad faith, passed

a regulation restricting the signage permitted at the Strata Plan (the "August

1998 Regulation”).

6. Pursuant (o the August 1998 Regulation, the Defendant, on or about December
14, 1999, and January 10, 2000 ordered the Sign to be removed, and on January
25, 2000 the Defendant wrongfully removed the face of the Sign, and on
January 26, 2000 wrongfully removed the remainder of the Sign.

7. The Plaintiff says that the actions of the Defendant were invalid, and constitute

oppressive and untairly prejudicial conduct, as a result of which the Plaintiff has

suffered damages. {(Emphasis added}.

o)

9  Therclief sought is:
(1) A Declaration that the actions of the defendant in
1.1 Resiricting the plaintiffs signage,
1.2 Passing the August 1998 Regulation, and
1.3 Subsequently ordering the removal of and removing the sign
were invalid, oppressive and unfairly prejudicial.

(2} An order directing the defendant to permit and authorize the sign to be installed
and retained by the plaintiff.
(3)  Damages.

| { Emphasis added).

- 410  In the second action, wherein Lai-Wah Inc. is the plaintiff, Ventures is the defendant and the
Owners Strata Plan LMS2856 is a third party; and in the third action, where Dr. Yeung is the plaintiff
and Lai-Wah Inc. is the defendant and Ventures and the Owners Strata Plan LMS2856 are third and
fourth parties, the claims are for damages for breach of an asserted agreement, that is, the failure to
secure appropriate and adequate signs to advertise the business of the medical clinic. The pleadings in
. the second and third action are of no assistance to me. :

4 11  Ipause to observe that it is not clear to me why Dr. Yeung brought the inter-company actions.
~However, I was told by counsel that her claims against the defendant are "contained in these pleadings”.
- The plaintiff's somewhat narrow claim then is that the acts of the defendant Corporation in restricting
~the plamuff’s signage, in pasqmﬁ the August 1998 Sign By-law and in subsequently taking down the
~ plaintiffs sign, were done in bad faith, were invalid, oppressive and un fairl y prejudicial to the plaintiff.

Y12 The cause of action then is cxpressed or framed in the words contained in s. 42 of the Act,
which provides that a unit owner may apply to the Court to "prevent or remedy a matter if the owner
alleges" that the affairs of the Corporation are being conducted in a manner oppressive to one or more
unit owners, or that some act of the Strata Corporation is unfairly prejudicial to one or more of the unit
~owners. Section 43 of the Act provides that under s. 42 the Court may make an interim or final order
which it considers appropriate, including prombitmgj or varying an act of Council, and regulating the
conduct of the Corporation's future affairs. There is no reference to a claim for damages. Finally, under
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s. 15 of the Act, which is entitled "Legal Proceedings” ss. (6) provides that an owner may sue the
Corporation "about any matter relating to the common property. common facilities or the asset of the
Strata Corporation”.

- %13 Counsel did not refer fo or discuss these provisions of the Act, or the appropriateness of a claim
for damages seemingly under s. 42; as opposed to an application to the Court to prevent or remedy an
internal problem between the Strata Corporation and one of its unit owners. This may well be because -
the issue has been decided. However, absent submissions and enlightenment, T do not propose to
consider the matter further, since it is my opinion that the plaintilf cannot recover in this action in any

- event, and [ do not propose to consider the question of damages.

§:14. - I believe it to be of some import to note that nowhere in the pleadings is there a claim or
assertion made that Dr. Yeung had any right, or indeed the basis of such right, to install a-sign on the
-common property above her windows on the outer north wall of the building, for the full length-of the
fascia there located, and to the exclusion of all other unit owners. I observe, as well, that this is Dr.
Yeung's primary claim, which is fundamental to her case.

915 The strata building in which Dr. Yeung's offices are located, as are the offices of the other sirata
owners, is described as a two storey commercial building located on Westminster Hi shway. The
“building was developed by Quintus Development Corporation, (Mr. H. Goertzen) and title to the
~building was stratificd with seven separate strata lots, three at ground level and four on the second floor.

916 Dr. Yeung's offices are at ground level and face onto Westminster Highway. As I have said, it
“has been her position from day one that she was absolutely entitled to place a large commercial sign,

adverlising her clinic, across the entire width of the outer north wall of her strata offices. in the fascia
- above the windows, to the exclusion of all other strata owners.

417 1t will be seen that it is an inexorable position which Dr. Yeung continues to maintain vis-a-vis

the defendant Corporation, represented by the Strata Council, and which in my opinion has causedall of -
- her problems with the defendant, and all of the defendant's problems with her, including this lawsuit.
‘Purther, I am satisfied that the conduct of the defendant (the Strata Council) in relation fo Dr: Yeung,
- {some of which at times, no doubt, was born of frustrations brought about by Dr. Yeung), and on which
Yeung relies, was caused directly by her relentless pursuit of the excessive signage rights:which she
d; and which she knew very early on she did not have, and that the Council would never be
prepared ‘to approve; the defendant's position always being that the limited signage space on:ithe.

common property of the building. particularly on the north wali, should be shared by all unit.owners in-
the building, on a unit entitlement or equitable basis.

W

4 18 . Tt will be seen that once some physical problems relating to the size of the panels in the original
- fascia on the north wall were resolved by the defendant, by installing a box sign with seven equal
- -panels, the defendant's position was that rather than apportioning the signage space strictly on a unit
. cntitlement basis, each of the seven unit owners would be entitled to a signage space on that wall-of no
~-more than six feet. This was Dr, Li's evidence, which 1 accept.

419 1 wish to make it clear at this point, rather than await the review of the evidence as is usually -
~done, that in my opinion, as between Dr. Yeung and the defendant, and the other strata unit owners, she
had no right whatsoever to use the whole of the signage space demanded, or, it follows, to put up her

sign on the north wall. Further, I am of the opinion that because of Dr. Yeung's conduct in persisting that

she alone had the right to the use of this signage space, and in maintaining this position in all of her
dealing with the defendan, that is, in meeting afier meeting, Dr. Yeung cannot succeed in this action..
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420  Tam satisfied that the conduct or acts of the defendant Corporation (Council) about which Dr.
Yeung complains, were not wrongful in the sense of being oppressive or unfairly prejudicial to Dr.
Yeung; and that they were brought about by Dr. Yeung's own conduct or "misconduct”™. There is no
evidence before me that the Corporation was not acting in good faith, or not acting in an equitable
manner, during the ordeal. While 1ts members were as inexperienced as the Yeungs were, what the
Corporation was always attempling to do was to protect the communal interests and rights of all the unit
owners, from the individual and contrary interests and rights claimed by Dr. Yeung.

€21 - Itisfundamental to the Corporation's existence that it conduct itself in a manner beneficial to all
of the umt owners, not simply for the benefit of an individual unit owner. This is especially so where
that unit owner's inferests are contrary fo the interests of the other unit owners. And with regard to
cormmon property, the Act makes it clear that a primary duty of the Corporation is to control, manage
and adminisier the common property for the benefit of all owners. Here, as | have said, the conduct of
the Corporation complained of was brought about by Dr. Yeung's own misconduct, vis-a-vis the other
members of her community. I she has suffered any misfortunate, she is its author.

§22 1 will deal later with the probicms caused to this Strata Corporation by the City of Richmond's
Signage By-law and the City's position. At this point I will simply say that the City's By-law does not
entitle Dr. Yeung to install her sign on the common properly above her Unit; a sign which has not been
approved by the Corporation and, in addition, s contrary to its December 15, 1997 Rule and to iis
Signage By-law, which has been developed by the Corporation for the benefil of all the unit owners
pursuant to its statutory duty. It will be seen that a stalemate has occurred.

€23 1turn now to the issues as stated by counsel, in this hard fought case. In this regard because of

. the length of the trial, (it was set for 5 days and took 18 days), the fragmentation of the evidence and the

- 1ssues, I requested that counsel provide me with a signed agreed Statement of Issues. Counsel provided
-me with this Statement which is dated October 31, 2002, -

424 Iwill deal with cach of the issues set out in counsel's Statement of Issues, although not in detail,
later in these Reasons. 1 will deal also with what I consider to be the primary issues, as they relate to the
acts complained of; although [ may also deal with some of the issues on which greater emphasis was
placed by counsel. In my opinion, there are two primary issues before me. The first issue is whether Dr.
Yeung ever had any right to the signage space she claims, to the exclusion of the other unit owners. The
second issue is the issue of credibility, which both counscl submitted must be determined in order to
decide the issues between the parties.

€25 - The issues sct out in counsels’ Statement of Issues are as follows:
Liability

I. Atthe time the Plaintiff purchased her unit in the commercial building located at
7340 Westminster Highway, Richmond, B.C. (the "Building") was signage on
the north and east fascias included in the Plaintiff's Contract of Purchase and
Sale?

2. Is the signage area on the north (Westminster Highway side) and the cast fascia

of the Building "common property"?

Did the City of Richmond grant to the Plaintiff a valid sign permit for the

installation of signage on the north fascia, or Westminster Highway side of the

Building?

4. If the City of Richmond has granted the Plaintiff valid sign permits to install
signage on the north and cast fascia of the Building, can the City of Richmond

L
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determine that only the Plaintiff is entitled to that signage space when the
Building 1s a commercial strata building? In determining this issue, is the
Richmond City by-law subordinate to the Condominium Act, RS.B.C. 1996, c.
64 (the Condominium Act)? _ _

5. Ifthe City of Richmond has granted the Plaintiff valid sign permits to install
signage on the north and east fascia of the Building, can the Defendant restrict
the amount ol signage the Plaintiff installs on the Building?

0. Was the Extraordinary General Meeting held on August 6, 1998 ("E.G.M.")
properly constituted pursuant to the Condominium Act?

(a) In particular, did the Defendant deliver to the Plaintiff a notice of the
E.GM. m compliance with sections 123 and 129 of the Condominium
Act?

(b)  Was there a quorum present at the E.G.M.?

{c)  Was the Plaintiff in arrears as of the date of the E.G.M.?

7. Whether the Sign By-law is unfair or oppressive o the Plaintiff?

8. Whether the ordering of and subsequent removal of the Plaintiffs signage by the
Defendant is oppressive or unfairly prejudicial pursuant to section 42 of the
Condominium Act?

11 THE EVIDENCE

426 I turn now to the evidence which I have carcfully considered. While counsel spent a great deal

- -of time going through each meeting of the Council and the evidence of those present, T do not proposeto
strictly follow that format. Instead, I will attempt to confine myself to the evidence bearing on the issues,
particularly the primary issues, the determination of which, in my view, should end the matter. I also
propose, from time to time, to comment on whether 1 accept the evidence of a witness, or whether I find
his or her evidence to be worthy of belief, and to make findings of fact, although by then I will not have
referred to all of the evidence, rather than returning to the evidence later in more detail, for those
purposes.

~IV. THE PLAINTIFF'S EVIDENCE

927 - Dr. Yeung is a physician and surgeon having graduated from the University of Gilasgow. She
- qualified in British Columbia in 1987. She worked as a locum for two years and then started to practice
in Richmond in 1989. She practiced there for about eight years on the fifth floor of a six floor building.
It was a conventional practice based on referrals. There were no walk-ins.

928  In 1997 she decided to change her practice from a referral type of practice to a walk-in type of
. practice and thereby increase the number of her patients. At the time she had about 1,700 patients who
came with her when she moved. She began 1o look around for a location suitable for a walk-in practice.
- To that end she sought the assistance of a Realtor, Ms. Robson, to relocate from her low profile, high
rise office, to a high profile, storefront location that would attract walk-in paticnts. She said that access

_ - and visibility were the most important factors to her; also that advertising signage was most critical if

her walk-in clinic was to be successful. Eventually she settled on the subject two storey building where
she has carried on her practice since moving in on June 27. 1997.

"1[ 29 She was the first unit owner to move into the building. LeGear Pelling, Insurance Agents, was

~the next owner to move in a month or two later. The third owner to move in was Dr. Li, a dentist. They
were the only unit owners for some period of time, unti) sometime in 2000, when Mr. T. Johnson, an
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accountant, moved in.

930 Dr Yeung said on dircct examination that she discussed the "issue of signing” with Ms. Robson.
She said that Ms. Robson was acting for the developer, Quintus Development Carporation, as to which
she was mistaken. Ms. Robson was acting for Dr. Yeung. In this regard Mr. Ellis said in hig opening,
referring to Dr. Yeung:

.. she raised with the Realtor, Connie Robson, the issue of availability of signage for

- her proposed Unit. Connie Robson spoke (o the developer's agent, and was advised that
there was no restriction on signage placement and that Dr. Yeung would be able to
place her advertising signage above the storefront windows of her Unit. (Emphasis
added).

It will be seen that this statement is simply not cotrect; that it was only Dr. Yeung's evidence part of the
time (that the developer had told them that there were no restrictions on her signage placement on the
building} and it was never Ms. Robson's evidence. It will be seen also that 1 am satisfied that the
developer made no such representation, or any representation, to Dr. Yeung or to Ms. Robson.

431  She was referred to some materials she received from Ms, Robson, who received them from the
vendor’s real estate agent, Mr. R. Symington. In the pricing document, which is included in the Re/Max
brochure, it is clearly stated at p. 4 that signage is not included in the selling price, and that "signage
space 1s not yet determined".

- §32  The material also contained a copy of Dr. Yeung's Contract of Purchase and Sale, to which she
- was referred by her counsel. She agreed that there was no reference (o signage in the Agreement;
~ “although the Agreement does contain a "no representation outside the Agreement® clause. :

%33 She was asked by her counsel why she did not have inserted in the Agreement a clause entitling

her to the signage space which she continues to say was hers. She said that it was because she
"understood that signage was a part of her Unit", and that it was "my mistake”. 1 observe that she made
no reference to any representation made to her, or to her agent, by the developer, which both she and her
husband maintained with the Council during the many Council meetings. She was then asked what other

things did she think went with her Unit, although they were not specifically referred to in her Contract.

She said electricity, walls, ceilings and plumbing.

€34 Idid not appreciate the question or the answer, This is particularly so since both Dr. Yeung and
Ms. Robson knew about the contents of the Pricing document, to which I have just referred, and, in
addition, Mr. Symington, whose evidence T accept, said that he made it clear to Ms. Robson during their
pre-Contract meeting, that Dr. Yeung would not be entitled to the extensive signage she wanted to have
on the north wall, (o the exclusion of the other unit holders. Dr. Yeung then knew, even before she

signed the Contract, that the amount of signage she would be entitled to was quite restricted.

1. The First Meeting Of October 6, 1997

435  Dr. Yeung was referred to an Agenda for the first meeting involving the Strata Council which
took place on October 6, 1997, in Mr. Goertzen's office. Those present were Dr. Yeung, her husband,
Mr. B. Pelling and Mr. A. Tablotney, (the partners in LeGear Pelling) Dr. Li, Mr. H. Goertzen (the
developer) and Mr. Symington, who she knew was the realior acting on behalf of the developer. It is
common ground that at this meeting the Strata Council members elected were My, Pelling, Dr. Li and
Mr. Yeung.
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436 The Agenda was preparcd by Mr. Symin gton who handed out copies of it to those present at the
- meeting. Two of the topics of discussion set out in the Agcndd under the topic "Other Topics for

- -Discussion” were "Building Sign Design" and "Free Standing Sign". The free standing sign was adjacent

to the building. This sign was erected and owned by LeGear Pel]m g, pursuant to its Contract of Purchase
- and Sale with the developer.

937  Dr Yeung testified that after handing out copies of the Agenda Mr. Symington left the meeting.
- Mr. Yeung gave sumilar testimony. Mr ‘Eymmglon on the other hand, testified that he chaired, and was
there throughout, the entire meeling. | am satisfied that such was the case.

- 938 Dr. Yeung testified that the issue of her signage "came up” during the meeting. It was a very
- loud meeting with "lots of shouting”. When Mr. Pelling said that his company owned the free standing -
sign, her husbdnd told him that the free standing sign should be owned by the Strata Council as a whole,

~not by one member. Her husband also questioned whether the free standing sign was in fact on
- government property. At this point Mr. Pelling became very angry.

39  Mr. Yeung also told those present at the meeting that when Dr. Yeung bought "their” Unit the
- Yeungs were told by the developer that there were no restrictions to their putting a sign on the outside
walls of their Unit. According to Dr. Yeung, both Mr. Pelling and Mr. Tablotney then disagreed with the
-assertion that she had the unrestricted right to put up her sign on the walls above her Unit. At the same
time, Dr. Li noted that he was entitled to a portion of the signage space over Dr. Yeung's wmdows
“ which he had negotiated for as a part of his Contract of Purchase and Sale Agreement.

- 440  According to Dr. Yeung, a lengthy heated discussion then ensued. When it ended Mr. Goertzen
- :said he would look into the "allotment of signage”. At that time therc were three owners, Dr. Yeung, Dr.
- - Li; Mr. Peliing (LeGear Pelling), with Mr. H. Goertzen representing the developer and owner of a
- ~number of umts still not sold. :

941 When Dr. Yeung was asked about the level of civility of the meeting, she said it was very loud,
~there was a lot of shouting and swearing. Mr. Pelling and Mr. Tablotney did the yelling. Dr. i and Mr.
Goertzen were quiet. While her husband was not happy, she did not think that he was shoutmg She
herself said nothing. Mr. Pelling was the one that was doing the swearing.

' -ﬂI 42 Mr. Ellis sald that he fed this evidence, and similar evidence through Mr. Yeung, "to show a
 pattern of oppression”. It will be seen that I do not accept the exaggerated evidence of the Yeungs on the
tone” of the meetings. I prefer the other evidence which satisfies me that Dr. and Mr. Yeung were

: equal]y and fully involved in the heated arguments.

q. 43 Dr. Yeung said that as a result of this meeting she asked Ms. Robson to prepare a statement for -

- . her, whlch was at some point given to the other owners. The statement is "To Whom It May Concern”

dnd the subject matter is Dr. Yeung's Unit, Unit 180. The statement provides:

This is a statement to say that I have been the realtor dealing with Goertzen Holdings
on behalf of my client, Dr. Emilie Yeung, in the purchase of the above property and
that during my transaction with the scller, ncither me nor my client were made aware

* that there has been a restriction to the sign panel in her Unit. Both me and my client
were under the firm i lmprcss:on that we would be able to use these sign panels as to our
discretion, and that we were given no indication to believe otherwise.

‘The sign panels here indicated are the ones that form part of the wall facing
Westminster Highway (around 20 feet) and the ones that form part of the wall facmg
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7360 Building (around 26 feet).
Yours truly,

Conme Robson, Realtor ate: October 8, 1997,

Witness:  E. Yeung Date: October 8/97

(Emphasis added).

944 It s noted that on its face the statement purporls to be "witnessed” by Dr. Yeung. However, it
~will be seen that it was Dr. Yeung who actually prepared the statement, (this was the evidence of Mr.
Yeung as well as Ms. Robson) confrary to Dr. Yeung's evidence, and then simply had Ms. Robson sign
it. I observe as well that the statement, drawn by Dr. Yeung, makes no reference to the developer having
told her and her husband that there were no restrictions to their putting a sign on the outside walls of
their Unit. By October 8, 1997 then, it was simply an "impression” that they would be able to do what
they wanted fo do, although in later mectings with the Council the Yeungs continued to maintain to
them that the developer had told them that there would be no restrictions on their signage.

2. The Second Meeting Of November 25, 1997

445  She was then referred to the Minutes of the November 25, 1997 meeling, the second meeting of
Council, which she attended. Iler husband prepared these Minutes. Present were those listed on p. 1 of

- - the Minutes, Mr. Goertzen, Mr. Pelling, Mr. Tablotney, Dr. Li, Dr. Yeung and Mr. Yeung. The only

reference to signage in the document is as follows:
- 2. Signage and Electric Meter

Herve Yeung submitted to the Council request of the exterior sign to be done to
hus Unit #180. Brad Pelling and Henry Goertzen will look into it and will report
at the next meeting.

{Emphasis added).

1t will be seen that this description, in the context of what was said and done during the meetmg, is
somewhat brief, if not misleading,.

- 446  Dr. Yeung said that at that ime her husband had not been appointed to take the Minutes of the -
meeting, "he just took them". The evidence to the contrary, which 1 accept, was that during the ecarlier

~meetings Council had agreed that one of them would be appointed to take the Minutes. Mr. Yeung was

- appointed to do so at this meecting. Mr. Pelling was appointed to take the Minutes for the next three
: -meetmgs When it was pointed out that Mr. Goertzen had said that he would look into the allotment of

- signage at the first meeting, she said that at the meeting on November 25 there was no resolution, that
- Mr. Goertzen had said he was still looking into it.

447  She said that the level of civility at the second meeting was the same as the first meeting; there
was fots of arguing and shouting, and at one point "nearly a fight” between Mr. Pelling and her husband.
It related to her husband's application for permission to put up her signage referred to earlier. She said
that at the meeting the design of her sign was approved, but her a]lotted amount of space was siill to be
determined.
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48  Dr. Yeung's counsel then referred her to an Agenda for the meeting of November 25, 1997
prepared by Mr. Pelling, pointing out a written notation on the document "clarify allotment of signageto
- each owner by December 15, 1997." She said she had never seen the document t prior to the lawsuit, -

' 1[ 49 1 observe the difference in the descriptions pertaining to signage in the two documents, which is
of some importance. In my view, Mr. Pelling's description of what was left to be done was much more
‘accurate than that of Mr. Yeung. Mr. Yeung, in accordance with his Minutes, testified that what Mr.
- Pelling and Mr. H. Goertzen agreed to do, at the end of the first and second meelings, was to look into
~ the Yeungs' request to put up their proposed sign.

9150 The better evidence given by other witnesses, including Mr. Symington, Mr. Tablotey and Dr.
Li, whose evidence I accept, was that it was made clear at the 1997 meetings that the other unit owners
-would not agree that Dr. Yeung was entitled to the signage space she claimed and was requesting; that
-they were of the view that the signage would have to be apportioned among all of the unit holders on a

- unit entitlement basis. What the two men agreed to do then was to look into the allotment of the limited

“signage space available to each owner, mcluding Dr. Yeung's allotment. Dr. Li's evidence was that the

“reason for the delay was the physical makeup of the panels in the fascia, that is, the signage spacc on the
walls at that time. :

451 After the November 25 meeting, Dr. Yeung and her husband went to the City of Richmond to
find out the City's position on signage. This was in February 1998, She was then shown a copy of the
-City of Richmond's By-law No. 5560, which she sent to the other owners. Mr. Tablotney's copy, which

s dated November 27, 1997, and notes "from H. Yeung" is in evidence. -

.

' .'1[' 52 . When asked why she sent the By-law to the other owners, she said it was "just to confirm our =
belicf that we were allowed to put a sign on our wall”. I should observe that By-law No. 5560 provides
as follows: :

Signs shall be in area no greater than 1 meter square (10.8 feet square) per meter (3.3
feet) of wall length of the wall to which they are affixed, provided that the wall in

question shall be limited to the business premises related to the sign. (Emphasis added).

It will be seen that in effect, in the end, the Yeungs fell back on the By-law as allowing them,

- ~absolutely, as against the other unit owners and the Strata Council, to put up their proposed sign, that is,

without regard to the other unit owners' rights, or to the Strata Council's decision to the contrary. This is
not the law The By-law, which could have been worded better, only says that a business cannot put up a
; s1gn abovc the wall or unit of another business.

'-.ﬂ 53 - While the By-law may prevent the other unit owners from putling up a sign in the signage, space'
~above Dr. Yeung's Unit (which is common property) without her consent, it does not give Dr. Yeung the

. absolute right to put up her sign. Dr. Yeung cannot put up her sign to the exclusion of her fellow.unit

-owners, (and contrary {o their community interests and rights or the directions of the Strata Council).
~ The duties of the Strata Corporation, by virtue of ss. 14 and 166(a) is to control, manage and administer
- the common property for the benefit of all owners. Under the Act and the present Act, the Strata

- Property Act, 1998 S.B.C. c. 43, s. 4, {he duty is the same. Reference might also be made to the

- -definition of the phrase "unit entitlement” in both Acts, with reference to each owner's share in the .~
- “common property. As I have said, a legal stalemate, or deadlock, has occurred.

3. The Third Meeting Of December 15, 1997
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954  Dr. Yeung and her husoand, Mr. Pelling and Dr. Li attended; which appears to be in accord with
the Minutes of the meeting, save for Mr. Yeung. The issue of Dr. Yeung's signage allotment was again
discussed, but no decision was made. The prineiple of "unit entitlement” was also discussed, but nothing
definite was decided.

955 She was referred to Mr. Pelling's hand written Minutes dated December 15, 1997, (which
- contains two Resolutions) which she said she had not seen until after the lawsuit was started. She was
read the first paragraph which 1s as follows:

BE IT RESOLVED that signage on common property wiil be approved by Council
upon application by a strata lot owner based on unit entitlement as per strata plan.
Carried (2 in favour; 1 opposed)

{Emphasis added).

She was asked whether the Resolution was made, and she said "I don't remember”.
- 956  She was then read the second paragraph as follows:

Application for signage from strata lot (Unit 180) is tabled pending clarification of
signage entitlement for above unit based on unit entitlement.

- Carmried (2 in favour; 1 opposed)
{(Emphasis added)

€57 = Dr. Yeung was then asked by her counsel whether this happened. Her answer was unclear, She
- at first said "yes", and then added that discussion had taken place about signage at the meeting. When
‘pressed by her counsel as to whether it happened, she said "no”. She seemed to be somewhat uncertain,
while her counsel tried to persuade her to answer the questions. :

- 4.58  Her counsel then asked her whether at that meeting there had been a discussion with regard to
‘her signage allotment, and she said "yes". She was asked whether after the discussion there was any
Resolution and she said "no". T had some difficulty with her evidence i this area.

459  She was then asked specifically about the Resolution that her application for her signage would
be tabled pending clarification and so on, as stated in the Minutes. She was specifically asked, "did that
happen" and she said: "Yes, there were discussions”. I observe that this Resolution, in fact, describes
exactly what happened to her application.

€60 1 observe, as well, that T am satisfied that it is more likely than not that the two Resolutions
referred to in the Minutes were 1t fact passed, with Mr. Pelling and Dr. Li being in favour and Dr.
Yeung opposed. The evidence of the other witnesses, which T accept, as to what was said and done
during the first, second and this third meeting, and, in deed. of the conduct of the Yeungs after that
- meeting, supports this finding.

§161  Dr. Yeung acknowledged that after the meeting of December 15, she and her husband applied to
the City of Richmond for permission to put up her sign. Her written application/permit dated January 24,
1998, for each of the two signs, are in evidence. 1t appears that nothing turns on the fact that the
applications referred to the south elevation as opposed to the north slevation.

4§62  Dr Yeung said that because there was no Resolution by December as to her allotied signage
space, and still no Resolution by February 1998, she went to the City to obtain a letter dated February
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12,1998, which is in evidence. It is addressed to Ventures, and states with reference to her building: -

Please be advised that the sign area allocation space of Unit 180 - 7340 Westminster
Highway 1s for the exclusive use of that Unit, and is not available for other tchants in
the butlding {o utilize to display their signage.
- If you have any other questions, or wish to discuss the matter more, please contact the
~undersigned at 276-4199.

-+ The letter is signed by A. Clark, Manager, Zoning. When asked why she got the letter and gave it {o the |
- Strata Council, she said that it was because the Strata Council would not make a decision, and she

wanled to clarify her position. She believes that the letter was probably delivered to Dr. Li and Mr.
Pelling, since there were only three owners at the time.

63 I will be seen that the Yeungs maintain the position that the Strata Council never responded to
Dr. Yeung's application to put up her sign, and that they did not make a decision. In my opinion, the
Strata Council did respond and did make a decision which told her what to expeet, that is, that the
- limited signage on the building would be apportioned among the umit owners on a unit entitlement basis,
and that on that basis her signage space would be less than any other unit owner. The only decision, or
Resolution, not made was the exact percentage or amount of her signage space, which clearly would

- . have been less than six feet.

464  And [ obscrve again that I do not accept the Yeungs' evidence that what Mr. Pelling and M.
-Goertzen, and later Dr. L1, were looking into was whether Dr. Yeung should be permitted to put up the
~sign which she proposed to put up. On the contrary, the evidence of Mr. Symington, Mr. Tablotney and
. —especially that of Dr. Li, which [ accept, satisfies me that from the very first meeting the other owners
- *(the Council) made it clear to the Yeungs the she would not be given permission to put up her sign; that
- what they were looking into was the allotment of the limited signage space available to each of the
‘“owners on a unit entitlement basis. 1 should note that while I am referring to the "Yeungs' evidence”, at
times it scemed that Dr. Yeung's evidence was more in line with the c—:v;dcncc of the oiher wamesses
.t_han with that of Mr. Yeung, as to what the two men were looking into. -

€465 . The gist of Dr. Li's evidence in this regard was that the panels in the original fascia, on the north

wall, varied in léngth and this made it difficult to apply the unit entitlement formula to ascertain-the
- length of the sign of each unit owner. This problem was later resolved when Council replaced the fascia
~ with a sign box containing seven six-foot panels, and Council decided that cach unit owner was entitled
. to a six-foot sign; the resull of this equitable disposition being that Dr. Yeung would receive more
51gnaﬂe space than if the unif entitlement formula was strictly applied.

".11 .66 The next meeting was on March 17, 1998. These Minutes, and those for the March 24, 1998

s meeting, were prepared by Mr. Pelling, and are in his handwriting. Item 3 in the March 17 Minutes

_notes that: "Sign Allotment to be determined”. She said the note accurately sets out what happened at

o the meeling. The next meeting was on March 24, 1998. The signage note in the Minutes of that meeting
.18 "Sign issue - allotment and style". Her proposed signage was again discussed, but no definite decision . .

- was made about it.

.67 .. The Minutes of the two March meetings bolster the position of the defendant and the evidence
led by it on the subject matter of signage, and what the two men were going to look into. Additionally,
in the March 17 Minutes it is stated that agreement in principle was reached to bring forth a Motion to

cngage a property manager (o assist the Councﬂ in the running of the Strata Corporation. In the March
24 Minutes it is indicated that the vote on the appointment of a property management company was
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passed on a two to one basis, with Dr. Yeung being opposed.

468 Dr. Yeung was asked again aboul the tenor and tone of these meetings. She said that they were
like the earlier meetings. Mr. Pelling would shout at them and tell them to shut up, and that they could
leave the meeting if they did nof like it. She said that Mr. Pelling threatened her. My note of her
evidence was as follows:

1 tried to stop him to say semething. He said it you interrupt me again I'm going to be
very angry. [ felt threatened.

When asked how loud he was speaking, she said very loud. When asked if he made any "body gestures”,
she said that he poinied his finger at her. | have already stated my view of the Yeungs' evidence
concerning the tone of these meetings, and the suggestion that they were harassed or oppressed during
them.

969  She was next referred to her husband's letter dated March 25, 1998, to Mr. Pelling as
Chairperson of the Strata Council. In it he complained that Century 21 shouald not have been appointed
as their property management company over the other bidder, CB Commercial Co., because of an
asserted conflict of interest on Mr. Pelling's part, and because of his "unethical, unprofessional and
unfair” conduct in relation to the two bidders; assertions made without foundation and, according to Dr.
La, for personal reasons.

€470 He also said:

Also, I am not satisfied with the management of the operations of the building and the
on-going conflicts of interest encountered on various daily issues. In view of the above,
1 find that the business of the Council cannot be properly conducted. I resign from the
 Council as Treasurer to avoid any liability that may subsequently ensue. The bank has
"been notified that T have withdrawn my authority to sign the Strata Council bank
account effective immediately. All the related documents (invoices, bank deposit book,
bank statements and chequcs) are hereby returned.
I request to have a copy of all the approved Minutes of the Council's meetings to date,
contracts relevant to the issue of signs, insurance and maintenance of the building and a
copy of all my correspondence with Council. Please, forward these to the above
address.

471 I do not propose to deal further with this letter at this time. The allegations contained in the

letter are unfounded, and its timing should be noted. 1f 1s some evidence of the continued complaints by

the Yeungs, and their almost daily running battle with the Council. While much was made by counsel

. for the Yeungs of the demand for documents and the apparent failure of the Council to respond, T am

- _satisfied that it is likely that the demand was not made in good faith, that Mr. Yeung had most of the
-information and documents demanded, and knew that some of them did not exist. Further, no injury was
_done to the Yeungs, if in {act there was no response at all, which I do not believe to be the case.

4172 Dr. Yeung was next referred to her husband's letter to the Council dated May 15, 1998, in which
he said:

Dear Sirs,
In August 1997 I moved into the suite 180 of 7340 Westminster Highway, Richmond.
In November 1997 [ made a sign application to the Strata Council with complete details
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of the sign. To this day, I have not received any response on the sign. Since the-
apphication, it has been seven (7) months. As you know, when a business changes -
address, it depends a lot on the sign for its customers. As a result, my business has
suffered considcrabty for this lengthy wait. I'm left with no alternative but to go ahead

- with the sign as applied. To this end, I have obtained the authorization of the
Municipality of Richmond, and a copy is attached. - '
I have made arrangements for the company to put up the sign and it will be posted on
May 19, 1998. (Emphasis added).

473  The attached "authorization” is a letter dated February 12, 1998, from Mr. Clark of Richmond's
Permits and Licences Department, to Ventures, stating:

Re: 7340 Westminster Highway, Richmond

Please be advised that the sign arca allocation space of Unit 180 - 734() Westminster
Highway is for the exclusive use of that Umit, and is not available for other tenants in
the building to utilize to display their signage.

If you have any other questions or wish to discuss the matter more, please contact the
undersigned at 276-4199.

(Emphasis added).

€74 1 pausc to observe that by this point Council had entered info a Professional Management
Contract with Century 21 Prudential Estates (RMD Ltd.) which was effective May 1, 1998. The named
property manager was Mr. C. Weant. I observe also that from the beginning, all of the other unit owners,
before and afier they became a Council, struggled because they had no experience whatsoever in strata
matters, and, in addition, were busy running and developing their respective businesses. It seems to me
that Mr. Tablotney's description of the circumstances was appropriate. He said that on the one hand they
were trying to run their own developing business, and to run the Strata Council's business as well, and
deal with all of its many problems, while on the other hand, the Yeungs were constantly objecting to
everything they did and simply advancing their own interests. However, as of May 1, 1998, they had an
experienced property manager who could guide them with regard to their problems, once he was brought
up to speed. 1t was in that context that Mr. Yeung's letter was written, and perhaps dictated the urgency
in putting up the sign. :

€75 I also observe that Mr. Yeung's letter was simply inaccurate and misrepresents the situation,
especially where it stated that he had not received any response on the sign. As I have already said, the
response was that the Yeungs were told, and (knew from the first meeting) that the other unit owners
(the Council) did not agree that Dr. Yeung could put up her proposed sign to the exclusion of the other
umt owners; and that the limited signage on the building would be apportioned among all of the owners
on the basis of unit entitlement. Nothing was left then but the calculation of the percentage of Dr.
Yeung's space on that basis.

%76 1 observe also that T am satisfied that it is more likely than not that the Yeungs could have made
that calculation, to ascertain Dr. Yeung's percentage of the signage, if in fact they did not do so. The
Yeungs were given the Unit Entitlement Schedule at the time of purchase, as required by the Act. It had
been explained to them during the earlier meetings. And Mr. Yeung had in fact used it in the fall of 1997
when as Treasurer he prepared his Reconciliation of the Strata Corporation's expenses and the share
thereof of each owner.

€77  Ihave already noted that the City of Richmond's By-law, and its position with regard to signage,

does not assist Dr. Yeung as a unit owner of the Strata Corporation. It is the Corporation, as represented
by the Council. which expresscs and protects the community interests and rights of the unit owners,
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those whjch come ymmediately with membership in the Corporation, and those which are later provided
for in the By-laws and Rules. They govern how owners may use their units, as well as the common
property. As I opined carlier, Dr. Yeung had no right to use the entire blglldg@ space above her Unit fo
the exclusion of her fellow unit owners. To attain those rights would require the approval of the other
unit owners {who would be giving up their rights) as expressed in a Resolution made ai a. meeting of
Council.

§78  OnMay 19, 1998, Dr. Yeung had two full length signs installed on the fascia on the outer north
and east walls of her Unit. By this time the property manager, Mr. Weant, was hecorning involved with
the Strata Corporation's more pressing matters, On May 22, 1998, he wrote o her asking for a
contribution of $800 so that he could pay outstanding bills and kccp the building functioning. At this
time there were only threc owners, Dr. Yeung, Dr. Li and LeGear Pelling and the developer, who still
owned the unsold units, and had not been paying his share of the costs 'md expenses for some time, and
the Corporation was constantly without funds.

179  Inhis letter My, Weant stated that he was sorry to tead of Mr. Yeung's resignation, that he would
be pleased to meet with Dr. Yeung to discuss her concerns about the management of the Strata
Corporation, (an offer which was never taken upj and that an Annual General Meeting ("A.G.M.")
would be held within three weeks, the purpose being to fix the annual budget and the election of the new
Council.

4. The First Annual General Meeting Of The Owners

€80  Dr. Yeung acknowledged thal she received Notice of the June 16, 1998 meeting. 1 observe that
on its face the Notice brings to the atiention of the owners the following: the purpose of the meeting
which was to adopt the 1998/99 operating budge(; that a quorum of at least one third of the persons
entitled to vote must be present in person or by Proxy; that no owner was entitled to vote at any General
Meeting unless all the contributions payable in respect of his/her strata lot had been paid in full; and that
an instrument appointing a Proxy must be in writing. The Notice package also contained a copy of the
Unit Entitlement Schedule, which set out the entitlement of each unit, and an Agenda.

481  Dr. Yeung acknowledged that she did not attend the meeting, she did not give notice to the
Strata Council that she would not attend, or the reason for her non-attendance, and she did not use her
Proxy. At trial she said that she did not attend because her father-in-law was sick and at that time she
was out of the office. The result was that at the meeting there was no quorum, and it had to be
rescheduled.

9§82  She received the new Notice dated June 17, 1998, for the rescheduled meeting to be held on
June 24. This time she wrote to Mr. Weant on June 19 advising him that she could not attend the
meeting which was scheduled for June 24, 1998, because she would be out of town that week, but that
she would be available the following week of June 29, except for July 1. The meeting went ahead on
June 24, 1998, when only two owners were present, Mr. Pelling and Dr. Li,

§83  Mr. Tablotney said that when calling the meetings Council always tried to accommodate
everyone. They were all busy with their own businesses. He also said that in this case the following
week was not convenient to the other unit owners, it was holiday time, and they were facing a deadline.
The gist of his cvidence was that the Yeungs' conduct was suspect, Dr. Yeung could have used her
Proxy or one of them could have attended the meeting or made an effort to attend the meeting, I will
return to the point in a moment.
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%84 With regard to signage, the Minutes of the June 24 meeting provide as follows:

There is concern by some of the owners that one owner has placed signage over its
strata lot, the size of which is inproportionate to the strata lot unit entitlernent. It was
determined that the developer had established a proportionate signage ratio for cach
strata lot and that each strata lot purchaser was made awarc of the amount of space
alotted to cach strata lot at the time of purchase. Council recognizes that the owner of
strata lot has contravened the maximum size of signage for the sirata lot and that this
item will be addressed at a future Extraordinary General Mecting.

This appears to be the only matter of complaint by Dr. Yeung with regard to the June 24 meeting. Strata
Lot 2, of course, 1s Dr. Yeung's offices.

485 When questioned about this statement by her counsel, Dr. Yeung said that she was never made
aware of any such formula at the time of her purchase. She added that "there were no restrictions on the
placing of my sign". She said that she had never heard before this time that the developer had
established any proportionate signing ratio for the owners; although it had been explained to her that
each owner's signage space would be based on the size of his or her unit.

%86 At this point Mr. Ellis said that it was his understanding from the evidence that the developer
never created the referred to ratio or formula. While perhaps the statement in the Minutes mi ght have
~ been clearer, counsel's advice was not correct; and neither was the witness' evidence. In any event, the

_point is of no moment in my view. The evidence is that at the time of the sale, each unit purchaser,

- including Dr. Yeung, was given a package which included the Strata Plan, as well as a copy of the Unit

- -Entitlement Schedule; which is used under the Act for the purposes of calculating, among other things, a
- unit owner's percentage or share of the common property.

487 1have already dealt with the point. I am satisfied that at least at the time of the first meeting, the
Yeungs knew about the Schedule and its use, and that at a glance they would have known that its
application to the signage space on the north wall, which was the centre of the dispute, and was common
property, would result in Dr. Yeung being allotted the smallest percentage of the signage space among
the other unit owners simply because she owned the smallest unit.

488 Before leaving the first A.G.M. which was held on June 24, I must say that I do not consider
“that the fact that the Council went ahead with the meeting, in the circumstances, constitutes evidence of
- bad faith on the part of the Council, or of oppression or prejudice, unfair or otherwise, to Dr. Yeung.

5. The Extraordinary General Meeting Of August 0, 1998

989 Dr. Yeung was asked whether she reccived the Notice for the August 6, 1998 meeting. By this
- Notice the unit owners were told that two Special Resolutions would be put forward at the meeting, the
- first being a Schedule of Fines to cover contravention of the Strata Corporation's By-law and delinquent
maintenance payments, and the second, a Signage By-law as set out in the Notice. It is important to note
“that the Notice gave the Yeungs notice, in effect, that each unit owner's signage allotment would be
“formally restricted by the application of the Unit Entitlement Schedule; that in Dr. Yeung's case, her
.- signage allotment would be no more than six feet. It also gave them notice that no owner was entitled to

~vole at any General Meeting unless all the contributions payable with respect to his or her strata lot had
been duly paid.

90 . After looking at the documents, and her own documents, she said that she did not have a copy of
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it. She then said that she did nol receive a copy of the Notice. When asked whether she enquired as to
when the meeting would be held because of the reference to it in the June 24 Minutes, she said that she
had spoken to Mr. Pelling in the corridor asking when the mecting was being held and he told her "'l
phone you, or something like that”. According to her testimony, she was never told that there was gomg
to be a meeting on August 6. I observe that I had some difficuity with her evidence in this area, as I did
in other areas; that on a consideration of the conflicting evidence, ncluding Mr. Weant's evidence which
I accept, [ am satisfied that it is more likely than not that Dr. Yeung was given proper Notice of the
August 6, 1998, E.G.M. I will return to the point in a moment.

491 Inpara. 2 of the Minutes of the August 6, 1998 meeting, which were prepared by Mr, Weant, a
professtonal in these matters, il is stated:

Calling the Roll and Certifying of Proxies

Attending the meeting were two (2) owners in person. No owners by Proxy. The two
owners present were the only owners eligible to vote, as all other owners are in arrears
on the maintenance payments. The two (2) owners constitute a quorum and the meeting
was declared competent to proceed.

992  Special Resolution #2 - Signs, set out in the Minutes, provided as follows:
L. Anowner or lessee will be allowed (o place a sign only in the common property

area allotted on the face of the building between the first and second level of the
building and/or on the existing free standing sign on the north side of the

property.

2. The maximum size of signage on the common area for each strata will not
exceed the amount of signage space as determined by that strata Iot's unit
entitlement,

No strata Jot shall have more than 50% of its signage allotment to a maximum of

six feet on the front, (north) wall of the building.

4. Each ground level strata lot will be allowed signage on the designated common
area over the entrance to that strata lot.

5. All signs must be pre-approved by the Strata Corporation before being installed.

¥

493 At the meeting the Resolution was adopted and became the Corporation's Signage By-law, the
validity of which Dr. Yeung now disputes. She testified that had she been given Notice of the Au gust 6
E.G.M. she would have attended and voted against Resolution #2.

9§94  When asked what the reason was, she said that it was because "it was always my position that I
have the right to put my sign on the fascia outside space”. She then emphasised that she thought that she
had the right, and that it was "documented”, referring to the letter from the City of Richmond.

995  When she was asked was she saying that the City's position was the paramount reason, she said
"no", that it was her position that she always had the right to put her sign on the fascia and that her
rights, as stated by the City, could not be taken away. No one ¢lse could put signage on that fascia.

996 I pauvse at this point to observe that counsel for Dr. Yeung urged me to find that the Signage By-
law was invalid because Dr. Yeung was not served with Notice of the August 6, 1998, E.G.M.. His
alternative argument was that even if she had been served, (given notice) the By-law was invalid
because at the meeting the Special Resolution No. 2 was amended to include para. 3 of the By-law,
which was not contained in the Notice of the meeting. I ami unable to agree with these submissions.
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497 Iurst, I note that at the meeting Mr. Weant filed proof of Notice of the meeting having been’
“delivered within the prescribed time, and it was moved, seconded and carried that the Notice for the
-~ E.G.M. be accepted as distributed. I do not believe that this would have occurred had Mr. Weant not
‘notified Dr. Yeung of this most important meeting, 1 also find it difficult to believe that Mr. Weant
~would fail to noﬁ;fy Dr. Yeung of the meeting knowing its importance and that it would be a nullity if
Nohce was not given.

&[ 98 Itis true that by the time of trial Mr. Weant could not remember how Dr. Yeung was given
notice of the meeting; also that in answer to a discovery question lefi unanswered, he said that the
~Notice had been mailed, which was his standard method of serving such Notices. However, in
investigating the subject further, he observed that he had hand delivered the Notice to the two other
owners, and that his records showcd no postage was recorded or chargjud for the delivery of the Notice
to any of the unit owners. He therefore concluded, as 1 do, that it is more likely than not that he hand
delivered the Notice to Dr. Yeung, or to her office as in other cases.

$99  Further, while Mr. Weant may have had some difficulties with his evidence, he did not impress

me as being biased or untruthful. Rather, he appeared to strive to present his best recollection of events

which, of course, had occurred some years before. The thrust of his evidence was to rely on his prac‘ﬂce
“and his records since he had no present actual recollection of the event.

€100  Itisto be remembered as well that Mr. Weant's office was jusi across the street from the strata
- -building m which the three owners carried on their respective businesses, and that on previous occasions
- he had simply walked across the street and hand delivered letters and Notices to the owners or their
offices, rather than going to the time and expense of mailing the Notice. In my view, it is highly unlikely
that this professional property manager would have gone to the building and delivered Notices to the
. other two unit owners, but not to Dr. Yeung or her office, while knowing of the Yeungs' signage dispute

- and that failing to notify her would jeopar dlZC the Resolution, which probably would end the dispute, if
it were passed.

€ 101 I observe also that there is no evidence, oral or written, before me that the Yeungs ever
- complained about the validity of the August 6, 1998 meeting, or of the By-law which was passed at that
- meeting, or ever took any steps to have it declared a nullity or at least to have a new meeting so that Dr.

Yeung could attend and vote. A similar observation may be made with regard to the June 24 first
A.GM..

4102 While Dr. Yeung may now believe that she was not given Notice of the meeting, 1 am
~satisfied, as I have indicated, that it is more likely than not that Mr. Weant hand delivered the Notice to
- 'Dr. Yeung, or to her office. The only evidence to the contrary is that of Dr. Yeung.

- 4103 The fact that the Resolution was amended at the meeting does not make the By-law invalid in

my view. Dr. Yeung was given Notice of the meeting and about the Resolutions, particularly Resolution

- #2, which she knew would officially end, for the sccond time, her unilateral claim to the substantzal
~signage; the first time being when the December 15, 1997 Resolution was passed.

4104 She also knew that if she attended the meeting she could not vote; and even if she did attend
and vote; she could not win the day. She chose not to go to the meeting. [ think that it is also fair to say
“that she could reasonably have expected or anticipated that amcndmcnts to the Resolutions m1ght occur,
‘particularly in this case. It is also noted that the amendment provides Dr. Yeung with more signage than
she would have been allotted had the Council strictly applied the Unit Entitlement Schedule. Further, in
- my view, given her previous conduct and the matrix of the By-law, it would not be just to set aside the
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- By-law in the circumstances, on her trial evidence alone, constituting her first complaint.

4105 Finally, I have one further observation to make on the point, and that is, that in my opinion it
matters not whether the By-law was validly passed (if it was not, the sitvation can, of course, be
corrected) because Dr. Yeung had no right whatsoever in the first place to put up her sign. Even if she
had such a right, it was foreclosed by the December 15, 1997 Resolution; and if that Resolution was
invalid, she still did not have the right to put up her sign. She did not attain that right when she
unilaterally bullied her way (if | may put it that way) into pulting up the sign she wanted. Nor did she
attain that right as a result of the fact that the Council, which was busy with other matters, and
continuing to attempt some Resolution which would satisfy Dr. Yeung, did not take the sign down for
‘about eighteen months. It 1s seen that in my view, both the Resolutions and the By-law were validly
passed, and in turn governed her signage rights, as well as those of the other unit owness,

4106  In the circumstances I do not propose to deal with the further meetings of Council, as did
counsel, although 1 may refer to some of them on a specific point. And, as [ said earlicr, T may also deal,
more particularly, with any meeting emphasised by counsel, if it appears necessary. It may be safely
assumed that during these meetings Dr. Yeung's signage was discussed, and she continued to mainiain
that she was entitled to the amount of signage she claimed, and, at times, that the developer had told her
this at the time she purchased her Unit; while in the end Council decided on an equitable allotment of
the signage with each of the seven unit holders being allotted one-seventh of the signage space which
amounted to about six feet.

- 9107 Dr. Yeung said that at the meeting of November 16, 1999, Mr. Tablotney told her that her sign
-should be grandfathered. Mr. Tablotney, whose evidence T accepl, said that the subject matter was raised
by Dr. Yeung, and that it was made clear to her that her sign would not be grandfathered. Common
sense dictates as well that if there had been an agreement to grandfather Dr. Yeung's signage, this would

have been recorded and the proper Resolution passed in due course.

§ 108  Reference should also be made to the December 14, 1999 meeting, which the Yeungs attended.
At this meeting Mr. Johnson sought approval to put up his sign. He urged the Council to enforce the
- Sign By-law, and questioned why Dr. Yeung had been able to install her sign in the first place. In this
regard it 1s stated in the Minutes of the meeting:

Mr. Johmson pomnted out that the owner installed the sign without approval from the
Strata Corporation. This was in contravention of the Regulation imposed at the
December 15, 1997, Council meeting, that read;

BE IT RESOLVED THAT signage on common property will be approved by
Council on application by a strata lot owner based on unit entitlement.

- (Emphasis added). |

9109  The evidence is that at the mecting Dr. Yeung did not say that the December 15, 1997
‘Resolution had not been passed, and did not otherwise attack its validity. Rather, her response to Mr.
Johnson's submissions, as contained in the Minutes, was that they were told by the developer that they
could place signage on the front and side of the building over their Unit, without any restriction as to the
- size-of the sign.

110 The next meeting which bears some reference took place on January 24, 2000. By then Mr.
Ellis had been retained, and had written a letter to the Council dated January 25, 2000, in which he

Ale /MHA  scec \ AT MOVA WoNA 1 PN a1 0MAnA



SAONY SUINGVL YV CULULES Led, V. DU Plellt LVED L3820 f’age A .(_)I {}:_i’

stated:

Unless, you will, by January 25, 2000, grant unconditional permission fo the
continuation of the signage affixed to strata lot 2 .. and make the necessary By-law
amendments in this regard, I am structed to file a petition in the Supreme Court of
- British Columbia to permit same.
In that event, unless you agree to allow the signage to remain in place pending a Court
_determination, 1 have instructions to seek an Injunction to prohibit your remaval of the
sign until the Court can resolve this matter,

4111 Mr. Ellis' letter was discussed at the meeting and in this regard the Minutes contains the
following:

Discussion was that Council would enforce the By-law and has no choice but to do so

as the Motion of January 10, 2000, was if no positive response was received rom the
~owners of Unit 180 Council would enforce the By-law. As Council was given no time
“to consult a lawyer, discussion was that the signage on the north and east sides placed

by Unit 180 shall be removed. It is dirceted by Council that the Property Manager be
- contacted immediately and told to remove the signage first thing the next morning.

At 9:00 a.m. the next moring Dr. Yeung's sign was taken down. According to her, when she arrived at
- her Clinic fater on and found her sign missing, she "didn’t know who took it" so she called the police and
~fold them that it was stolen. T do not propose to deal further with Dr. Yeung's evidence, or that of her
- husband, with regard fo the removal of her sign, other than fo say that it is another area where I find it

- “most-difficult to believe their evidence.

€112  On cross-examination Dr. Yeung acknowledged that at the time she purchased her Unit she
“knew that she would have to abide by the Rules and By-laws of the Strata Corporation or Council. Sh
-also knew that it was the majority who ruled, and who determined the Rules. '

‘§ 113 She also acknowledged that she had read the brochure at p. 4 which clearly showed that
signage and security systems were not inciuded in the sale price. She also knew from the statement,
"signage space is not yet determined", that signage had not been determined. Yet, when it was put to her
that she knew then that individual signage space had not been determined, she would not agree.

ﬁ; 114 Dr. Yeung agreed that prior to purchasing her Unit, neither she, nor her husband, ever spoke to
- the developer, Mr. H. Goertzen, or to his agent, Mr. Symington, about her signage. It was Ms. Robson

- who "negotiated with" Mr. Symington.

q 115 She was then referred to her examination for discovery which took place on September 29,
2000, and the following exchange, which took place when counsel was examining her as to the
‘importance of advertising in her practice, and why shc did not see that it was included in her Agreement:
201 Q. My question to you is, the issue of signage could not have been that big a

: deal to you for your practice if you don't include it in this Contract of
Purchase and Sale?

A. Thats correct.

4116 Dr. Yeung then said that at the time she was asked the question she had net understood it. She o
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said that it was incorrect to say that she had not negotiated signage in her Agreement because it was not
‘mportant. It was put to her that she would have inchuded it in the Agrecment if it was important, and she
* said "no".

9117  She agreed that she read the entire Agrecment before she signed it. In particular she read para.
9 which provides:

9. There are no representations, warrantics, guarantees, promiscs or agreements
other than those set out in this Contract and the representations contained in this
Property Condition Disclosure Statement, if attached, all of which will survive
the completion of the sale.

It was put to her that she understood that no verbal promises were being made 1o her outside the
Contract. She would not agree. She did agree that her Realtor explained the Asreement to her. Again, |
had difficulty with her evidence.

4118 At this time Mr, Ellis submitted that questions 198, 199 and 200 should also be read in with
question 201, and defence counsel agreed. They are as follows:

198 Q. I understand that your position is that advertising for your practice is
extremely important?

A, Yes
199 Q. If advertising via signage was such an important ingredient for your

practice, wouldn't you agree that you would have included that in your
Contract of Purchase and Sale at the time that you purchased the unit?

Al I 1see ..
Mr. Ellis: I think that's argument, is it not?
. © - The witness: The argument is not there because if T have just an example, if |

have to buy a car, the door is very important, I don't necessarily
have to put in writing the door has to be there.

200 Q. But for your hivelihood, where you say il is so very important, isn't that a
very key aspect to have included in this Contract of Purchase and Sale?

A, Ifyour question is why didn't T include it in writing, the question, 1 don't
know.

€119 Dr. Yeung was asked whether her answer to question 201 was true at the time. She said '_“nd'-',
that she did not understand the question. Counsel read the question and asked the question again, and
she said that the answer was true "at the time as | understood the question”.

6. The First Meeting Of The Owners On October 6, 1997

9120 It was put to her that Mr. Symington was in attendance during the whole of the first meeting,
and that he had heard the whole discussion about her signage. She did not recall, and agreed that he may
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have been there.

§ 121 She recalled that at the meeting Mr. Symington recommended that a property manager should
‘be hired. She does not remember that she wanted, or preferred, self management. She said she was
leaning more to seli management, but had not made up her mind.

9122 She then was asked about the topics that were discussed. She agreed that the first item was

- whether or not the signage space was common property; also that Mr. Symington said that the signage
fascia was common property. She was asked whether she recalied Mr. Symington saying that the
signage would be controtled by the Strala Corporation. She responded that he had said that the wall
outside any building was common property. She agreed that at this meeting the other owners were
asking abouli their signage allotments as well.

9123 On direct examination Dr. Yeung had said that Ms. Robson had told her that she had been told
- by Mr. Symington that there would be no restrictions on her signage; also thal it was her understanding
that signage was part of her Unit. She also said that at the first meeting her husband told the other
owners that when they purchased their Unit they were told there would be no restrictions "o us putting
our sign on our Umt".
4124  Dr. Yeung denied that during the mecting Mr. Symington asked her who told her that there
would be no restrictions to putting up her sign over her Unit and so on. It was put to her that he did ask
her and that she told Mr. Symington that he had told her that. This is his evidence, Her answer was "1
don't recall that particular question and answer”. She did not recall Mr. Symington saying to her that he

- had no dealings with her directly, and that therefore he could not have told her that, which of course is

the case. She agreed that at this first meeting, since the developer was there, she could have had him
confirm or tell the group that there were no restrictions on her signage, but she did not do so.

9125 She also agreed that the discussion about her signage was quite heated, because she insisted

that the signage space was part of her Unit, while the other unit owners said it was common property. It
was suggested that at the meeting she and her husband were argumentative. Her answer was "we wanted
‘to be heard". It was suggested that they argued with the other owners, speaking loudly so that they could
be heard, and she said "yes".

126 After the meeting she communicated with Ms. Robson about the obvious signage problem. On
_ direct examination she said that she asked Ms. Robson to prepare the statement dated October 7, 1997
for her, that is, for the witness. She gave copies of the statement to the other owners, but she could not
remember when. 1t will be seen that Ms. Robson says that in fact it was Dr. Yeung who prepared the
~letter for Ms. Robson's signature; Ms. Robson's contribution was just her signaturc.

~9127 1t was then put to her that during this meecting, neither she, nor her husband, asked Mr.

Goertzen to advise the group that she was entitled to unrestricted signage on the building. She said "1
- doubted that it was unrestricted". She then said that at the mecting she did not hear her husband say that

they had been told when she signed the Agreement that her signage would not be restricted, because the
meeting was very loud,

7. The Second Mceting Of November 25, 1997
q128  Dr. Yeung confirmed that she was told at this meeting that the signage, for which she was

seeking. approval, was not acceptable. She suid that when she lefi the meeting Mr. Pelling and-Mr.
Goertzen were going to decide on a method of determining the amount of si gnage for each unit owner.
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She agreed that it was to be based on unit entitlement. She knew, as well, that under that formula she
would not get the twenty-foot sign on both walls simply because of the fact that her Unit was the
-smallest unit in the strata building. Her evidence in this regard is contrary to her earlier evidence, and the
evidence of her husband, but is consistent with other evidence which I accept,

9129  She also agreed that there was another heated discussion between the partics, because she and
her husband were adamant that the signing space was for her Unit only, while the other owners said that
1t was to be shared among all of the unit owners. She said that while the argument was heated and her
~husband was angry, she was not loud. and she could not recall that her husband was loud. This, in the
face of her earlier evidence, that the arguments were so heated that at one point it looked as if her
husband and Mr. Pelling were going to get into a fist {ight

130 Mr. Ellis said that the evidence about Mr. Pelling's conduct at the meetings goes to his
submission of a continuous pattern of oppression brought to bear on Dr. Yeung by the Council. | am
satisfied that this was not the case. Dr. Yeung, and particularty Mr. Yeuang, impressed me as being astute
business persons, and worthy adversaries during the heated discussions. | have conclided on the
~evidence that they both participated in the heated arguments and that they gave as much as they took,
protecting their position about their signage, and attacking Mr. Pelling's position about the pylon

signage.
8. The Third Meeting Of December 15, 1997

-+ 4131 Counsel referred her to the Minutes of the meeting which indicated that Mr. Pelling, Dr. Li and

- +Dr. Yeung were present. She did not recall anyone taking Minutes at the meeting. She did not recall a

-+ Motion being put forward and voted on, as stated in the first paragraph of the Minutes, where it says

"Carried 2 in favour and 1 opposed”. She did not recall this happening. Alter some thought she said that

it did not happen. She did agree that sign allofment by unit entitlement was discussed, and that the
i discussion was that she was not entitled to the amount of signage she wanted.

4132 I observe that the two Resolutions record exactly what the Yeungs were told at this meeting,

- according to the evidence which | accept. They were told that signage on common property would be
approved by Council upon application by a unit owner, based on unit entitlement. They were also told
that Dr. Yeung's allotment, based on unit entitlement, would be determined at a later date.

§ 133 Dr. Yeung's tesimony in the end was that the two Resolutions were never made or passed. Her
husband's evidence was the same. | prefer the evidence to the contrary, that the Resolutions were made
and passed.

€134  Dr. Yeung was referred to her husband's letter dated May 15, 1998, to the Council which
attached Mr. Clark's letter to him dated February 12, 1998, She, too, said that they did not receive any
response to her husband's letter which notes that nothing had been done since his November 1997 sign
-application; that he was going to go ahead with the sign, having been authorized by the City of -
~Richmeond to do so. I have touched upon the contents of this letter and probably will do so again. I will
- just observe again that the letter was most tnaccurate, as it is clear from the evidence that Council had
responded to her application for approval of her signage.

135  On the issue of whether Dr. Yeung was in arrears on her assessment or maintenance payment
~at the time of the August 6, 1998 E.G.M., and as a result was not eligible to vote, I am satisfied that such
was the case. She knew that June 1, 1998, to May 31, 1999, was the budget period. She knew from Mr.
Weant's letter that he had requested that he be provided with post-dated cheques so as to be assured that
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from June 1, 1998 onward her assessments would be received. She also knew that it was vital that the
- unit owners pay their monthly assessments, starting with the June | assessment, in order that the
Corporation could carry on and meet its expenses. -

136 She agreed that during this period she failed to pay her assessments for the months of June,

- July, August and Seplember. She knew during this time there was very hittle money in the Strata

-.Corpm ation to pay expenses. She agreed that while she was asking that any overpayment made by her,
- prior fo-the budget being passed on June 24, 1998, be put against het budget assessment, (which she was
obliged to pay under the budget) none of the other owners were doing this; that if this had been done by
~other unit owners there would have becn no money in the Strata Corporation to pay current EXpenses
and carry on.

§1137  Inmy view, Dr. Yeung, like the other unit owners, was obligated to pay her budgeted monthly
assessments from June 1, 1998 onward, regardless of whether she had overpaid the Corporation prior to

- this first budget being set. Any overpayment could not be set-off against assessments owing as of, or
~after, June 1, 1998, because the result would be that the Corporation would be without sufficient funds
_to function properly. The June 24 budget did not budget for rebales to be paid for the overpayments. The
f0¥low;nb years budget would have to make provisions for the payments of such rebates. Thus, in my

~view, when Dr. Yeung refused to pay her monthly budgeted assessments, she was in arrears for the
purposes of her entitlement to vote,

$ 138 1 gather from Dr. Yeung's evidence that generally speaking in 1998 shc was familiar with the

-financial status of the Council, and with her own financial status with the Council, notwithstanding
requests by her and by her husband for financial information. On December 9, 1998, Dr. Yeung wrote to
Mr, Weant stating:

" Yesterday, I phoned you to let you know that we would be unable to attend the Strata
meeting scheduled for that afternoon. We also want to clarify our outstanding bill. You
were going to "pass me to the accounts department” but then said that you would find
out about it and get back to me. [ did not receive any reply from you yesterday.

This morming I phone and enquired about it. You stated that a copy of the budget was
sent to us in June of this year and that we had to refer to that statement. As I explained
to you, I do not have such a document in my possession at this time, nor do 1 have any

- other correspondence which you may have sent to me prior to your letter dated

- December 2, 1998,

‘We would appreciate it if you can send us the Income and Expenditure Statements so
~ that we would be able to attend to your bill.

- {Emphasis added).

- 4.139 On cross-examination Dr. Yeung agreed that she had, in fact, received the proposed budget, as
- well-as copies of the Minutes of the General Meeting of June 24, 1998. She had also received Mr.
-~ Weant's letters dated May 22, 1998 and July 8, 1998, pertaining to outstanding invoices and the monthly
- assessments respectively. Finally, she had also received Mr. Weant's August 12, 1998, letter requestmg
payment of her balance owing as of July 31, 1998, in the amount of $509.92.

4140 It was clearly demonstrated that Dr. Yeung's statements in her letter about her lack of
~documentation, including the budget and corrcspondence was simply not correct. I would describe them
as. mlsleadmg and highly inaccurate, somewhat like her husband's letters of March 25, 1998 and May 15,
1998, to the Council to which I have alr cady referred. One might wonder why these letters were writlen,
Jif not simply in an attempt to justify their conduct and perhapf; delay the inevitable, the end of their

. ranning battle with C‘ouncd and of their untenable position.

Hla A Cacec\ ACNION AW WA 1 LIThA OI1 OO A



AMEY TLNAYL ¥ LERRLI LD LU V. DU abd £ LG AVID 2000 adge - £2 010/

-

9141 Tt is seen that I have difficulties with Dr. Yeung's evidence. Her evidence is in conflict
internally, and with the evidence of other witnesses, whose evidence I accept. It is also inconsistent with
the obvious probabilities to which the circumstances give rise. I do not believe that it would be safe to
make any substantial finding based cu her recollections, unless it was consistent with, or supported by,
-other evidence which I accept, or the evidence of other witnesses whose evidence T accept. | will
~ observe that I am unable to find, on her evidence alone, that she ever had any right to the unrestricted
- signage which she claimed; that the cvidence is to the contrary and simply bolsters the conclusion that it
simply did not happen.

142 1 now propose to deal with the cvidence of Mr. Symington and that of Ms. Robson, before
turning to the evidence of Mr. Yeung.

V. THE EVIDENCE OF MR. R, SYMINGTON

4143 He has been in the real estate business, selling both residential and commercial real estate, for
about twenly years. He is presently a manager with a large real estate firm. He was the listing agent for
Mr. Goertzen who developed the propertics at 7340 and 7360 Westminster Highway through his holding
company, Quintus Development Corporation.

€144 I found Mr. Symington to be a fair and truthful witness, and as close to an independent witness
as one can be, if he is not an independent witness. I accept his evidence and prefer it over the evidence
of Dr. Yeung and her husband and that of Ms. Robson, where their evidence is in conflict.
4145 Mr. Symington gave the following cvidence: he prepared the Re/Max brochure referred to
earlier. With regard to the statements made at p. 4 of the brochure, he said that it was intended that
signage would be part of the common property which would flow with the project, as opposed to
~individual units. The idea was to have the Strata Council control the signage so as not to "clutter it".

4146 When asked how LeGear Pelling came to own the free standing sign, he said that it was a joint
venture participation between LeGear Pelling and the developer, with only one condition attached to the
right to build the sign; that LeGear Pelling had to provide advertising space for the unit owners at a
rental cost. There was never any intent that the second storey units would have priority for signage on
the pylon. The original design of the sign, which was later changed, was for sufficient signage for each
unit.

49147  He had no dealings with Dr. Yeung or with her husband. He discussed a number of issues with
Ms. Robson prior to the written Contract being entered into, including signage. He testified that Ms.
Robson told him that Dr. Yeung wanted full signage on the front or north wall of her unit, as well as on
. the east side. He told her that such signage was not available, it was not included, and it could not be

" negotiated into her Contract; that there probably would be a hi gh demand for the signage on the north

- side, and that Dr. Yeung would only be able to get about one pancl. However, he thought that she could

~-get more signage on the east side of her unit because nobody else seemed interested in it.

1'{ 148 When asked what Ms. Robson had to say, he recalled a brief conversation about signage, "but 1
- ade it clear to her this was the way it was and it wasn't going to change - that's basically how we left
it". He never told Ms. Robson that there were no restrictions on this signage space, or on Dr. Yeung's

- -signage space. No terms were written into her Contract with regard to signage.

1. The First Meeting Of October 6, 1997
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§149 - Mr. Symington attended the meeting and for that purpose prepared a meeting Agenda, which is
in-evidence. Under topic 4 - "Other Topics for Discussion™ appear two items, the first being Entlancc
Directory and the second, "Signage: building sign design and free standing sign”.

9150  The mesting was held in Mr. Goc;‘tzen’s office on the sccond floor at 5:30 p.an. He chaired the
meeting. He was there throughout the entire mecting. He has an actual recollection of the meeting.

- 4151  The main purpose of the mcctmg was to introduce the new owners to the concept of strala title
ownership, to elect a Strata Council and to discuss what he considered (o be important matters, including
- signage and parking. He gave the unit owners a summary of their responsibilities as strata unit owners
and an overview of the concept of strata ownership, the fact that they had to elect a Council and to hold
regular meetings.

4 152 He also discussed sclf management versus the usc of a property manager. He recommended the
~use of a property manager because the owners did not have any experience to deal with strata matters,
and their interests would be diverted by their businesses.

9153 He opened the discussion on ltem 4, the topic of "Signage”. He believes that Dr. Yeung spoke
first, advising of her intention to put the signage around the fascia of her unit.

-4 154 - A very heated discussion then ensued between Dr. Yeung and Mr. Pelling. It was basically an
argument whether she would be allowed to put that signage up. Mr. Pelling became fairly animated. Mr.
Symington said that he did not pay too much attention to what he said, that he finally broke in to keep
~them from getting out of hand. During the argument Mr. Pelling became very red in the face and
somewhat animated. Dr. Yeung spoke in a similar voice to Mr. Pelli ng.

- §155  He told Dr. Yeung what his concept was for her signage, basically what he had told Ms.
Robson during their pre-Contract negotiations. Dr. Yeung responded that she had been told she would

be given unrestricted signage. He asked her who told her that and she initially said "the developer". He
‘then asked her who specifically, and she said "you", referring to Mr. Symington.

4156 ' He reminded her that the two of them had not had any direct conversations about signage, and

- asked her again who told her she would have unrestricted signage. She continued to respond "you",

meaning Mr. Symington. He then decided to end the discussion, afler warning Dr. Yeung that she
should not proceed with her intention to put up that signage.

4157  Dr. Yeung questioned LeGear Pelling's right to build/own the pylon. Mr. Symington explained
“to her that the cost of the pylon was very high, and that the developer did not pay for it. By absorbing
“the-cost of building the pylon, LeGear Pelling was given the right to build and rent space on the py]on -
Wzth the condition that the other owners would have the nght to rent space on it.

..1{ 158 - Mr. Symington said that at the meeting Mr. Goertzen did not tell Dr. Yeung that signage space
over the units belonged only to the unit owner. No one told Dr. Yeung that there would be no
~ restrictions on the amount of signage she could have. Neither Dr. Yeung, nor her husband, questioned

‘Mr. Goertzen about the amount of signage Dr. Yeung could have.

159 At the meeting there was a discussion about common property. He said that when he broke into

~ the argument he explained that there were a limited number of panels on the north wall of the building,
that the plans were to have the Strata Council distribute the space among the unit owners.
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9160 Itumn to Mr. Symington's evidence on cross-examination. He was aware of the Strata Property
Act. He dealt with it on a daily basis. He was also aware of the Richmond City By-law but had never
read it. He was not dealing with signage and was not concerned with it. It was not included.

§ 101 It was suggested 1o um that he was making representations to Dr. Yeung in the Re/Max
brochure. His evidence was that he was not making representations to her; that if he was making
- representations in the brochure, it was that signage was not inciuded in her Contract. She was told,
itially through Ms. Robson, and then at the first meeting, that she would not be given signage across
the front of her unit, "but that there would be a panet alloited o her out of the pool”. He also told Ms.
Robson that Dr. Yeung could probably have the signage on the cast wall of her Unit since no ope
‘wanted i, although he had no authority. This was during the discussion of the potential offer and what
could be in if, but nothing was put in the offer.

€ 162  The only notes he has of the October 6, 1997, meeling is his typed Agenda, with a few written

-notes on 1t, which contained topics he felt were important to be discussed. He did not discuss these
matters with anyone before coming to Court. The first time he reflected on the discussions at the
meeting was about a year and a half ago, before the first trial date when he met with counsel. He agreed
that it was fair to say that from October 1997 to 2001 he had not reflected on the meeting,

€163 Tt was put 1o him that he said on direct examination that when Dr. Yeung and Mr. Pelling were
talking he did not pay attention to what they were saying. (Actually what he said was that Mr. Pelling
was fairly animated and that he did not pay too much attention o what he said). And T note that his
.answer was "yes - not full attention - a lot of things going back and forth between the two of them and T
could not keep up". He did not feel that it was an "msignificant skirmish”. It was sufficient enough for
.+ him to inferrupt it. He did not want the meeting to get out of hand. He repeated that it was a heated
- discussion between Mr. Pelling and Dr. Yeung. He was asked if he would disagree if someone said that
it was between Mr. Pelling and Dr. Yeung's husband. He said that the husband was involved in the
argument - "but I remember it being between Dr. Yeung and Brad”,

o % 164 = He would not agree with the suggestion that he was simply testifying as to what he thought
was said at the meeting. He was giving evidence from his memory, which in effect he said was

heightened because of the emotions attached to it. It was a four year project for him. What happened was
fairly imprinted in his mind. He was present throughout the entire meeting.

- VI. THE EVIDENCE OF MS. C. ROBSON

4165  Ms. Robson has been a realtor since 1980. She is now with a large real estate company. She
- has known Dr. Yeung for some time. Apparently Dr. Yeung is her family doctor.

4166 She believes that she received the promotion materials from Mr. Symington with regard to the

~ . two buildings in 1994. She showed the material to Dr. Yeung and then made an appointment to see Mr.

- Symington and discuss the proposed development. Dr. Yeung was only interested in main floor space
- because of its exposure as it was important to her that people would be able to walk in to her offices.

4167  She said that she had a number of meetings with Mr. Symington and Mr. Goertzen. She told
them that it was important that Dr. Yeung have office space on the ground floor. They also discussed
“signage. When she asked them about signage, Mr. Goertzen said that there would be a pylon sign in the
middle of the two buildings. She was asked whether there was discussion about any other kinds of
signage and she said "no". She was asked whether they discussed signage on the fascia of the walls of
the building, and she said "no, it was never discussed".
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4168 Ms. Robson was asked did they discuss what kind of signage Dr. Yeung wanted. The witness
~asked.if counsel was referring to the pylon? When counsel said he was referring to signage anywhere,
“Ms. Robson said that she was told by both men that Dr. Yeung would have signage rights on her Unit.
~ She said "at the time we just assumed signage would be put on the Unit", apparently referring to thc
glass.

4169  She was asked whether during her discussions with Mr. Symington and Mr. Goertzen, if either
of them indicated any restriction on the type or location of sighage [or Dr. Yeung, and she said "no".

:{[ 170 In cross-examination Ms. Robson was referred to p. 4 of the brochure, where it is stated that
signage was not included in the sales price, and that "signage space is not yet determined”. She said she
nterpreted this to mean signage on the pylon, that "this was the only space we talked about”.

9171 She was then referred to a photograph of the north wall of the building and agreed that it

~depicts where the signage space is on the north wall. Tt was suggested to her that that was the available
space on the north fascia which she and Mr. Symington and Mr. Goertzen were taikmg about. She said

~ that that was not correct. She said "we did not talk about that signing. The only signing | talked about
with Richard Symington and Henry Goertzen was the pylon signing".

' --'1} 172 She said that she had acted for other purchasers involving strata corporations before and that
~-she was familiar with the Strata Property Act. She had "done an 8-storcy medical building”. ‘She
“understood that the strata corporations must maintain the exterior of the building, including ‘the
~decorating of the exterior of the building. She also understood that the corporations must regulate the
-common property for the benefit of all unit owners.

4173 Tt was put to Ms. Robson that Mr. Symington would say that he told her that the signage space
“on the front, or north wall, of the building had not been determined yet. She said that he never "said
those things to me". It was put to her that he would say that during the negotiations he told her that.the
- signage was designed as common property so that each unit owner would have a space in it. She stuck to
“her guns, saying that Mr. Symingtou only told her about the pylon, that the "fascia sign was never

' dlscussed"

- '1] 174 She also reiterated her direct evidence that there was no discussion about any restrictions on
signage. She agreed that she did not ask about restrictions, and that she just assumed the fascia on the
~front of the building was for Dr. Yeung.

4175 Ms. Robson was asked whether she wrote her purported statement of October 8, 1997 for Dr.
- Yeung. Ms. Robson said that the statement had not been prepared by her. When asked who prepared it,

" she said that she believed that it was prepared by Dr. Yeung's lawyer, or Dr. Yeung, She said that she

was just asked to sign it. [ observe that the evidence is, and I find, that the statement was in fact prepared
L by Dr. Yeung S

1[ _1 76 - She was asked whether Dr. Yeung or Mr. Yeung ever told her to get in writing from Mr. .
- Symington or Mr. Goertzen, that there were no restrictions on Dr. Yeung's signage? She said "no", that
- it'was their understanding that there were no restrictions. When she was asked why she was asked to
sign the statement, she said it was because a lawsuit was going on and she guessed they were trymg to
clarify what happened during the process. I did not appreciate the answer. The statement is dated
October &, 1997, two days after the first meeting, and long before the action was commenced. Further,

- the statement is clearly misleading. It was set up so as to persuade the reader that Ms. Robson was the

“author and that Dr. Yeung was simp}y the witness.
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177 When pressed by counsel that she simply made the assumption that the fascia was for Dr.
- Yeung's own use (as she had testified) she said that it was not just an assunmption, that there was a By-
law, referring to the City of Richmond's By-law, which she described as "an understood By-law",

9178 I pause to observe that T have had some difficulty with Ms. Robson's evidence on its own, and
- in particular, when considered in light of the evidence of Mr. Symington, whose evidence 1 accept. What
she seemed to be saying is that she did not discuss the fascis sj gnage on the walls of the building at any
time with Mr. Symington or Mr. Goertzen, (althou gh this was the only signage Dr. Yeung was interested
in}; that they only discussed signage on the pylon sign, (which Dr. Yeung was not interested in).

179 Agam, 1 have difficuity with Ms. Robson's interpretation of the statements contained on 4 of
the Re/Max brochure as having application only to the si gnage on the pylon. The words in question (in
the document which is addressed to Ms. Robson) "signage”, "not included in sales price”, and "signage
space is not yel determined” in themselves do not sugeest, cven remotely, a credible interpretation on
~ her part,

4180 In my view, placing Ms. Robson's testimony at its highest level, her assumptions, (even if
based somehow on her general knowledge of the City of Richmond By-law) without more, that is
without alerting Mr. Symington and Mr. Goertzen 1o her interpretation, and findin ¢ out what they had to
~ say, cannot entitle Dr. Yeung to maintain that she was told that she had an unrestricted right to the
signage she claimed, or that she had such rights, as against the other unit owners and the Strata Council,

4 181 Finally, as I have indicated earlier, 1 prefer and accept Mr. Symington's evidence over that of

- ‘Ms. Robson where they conflict; particularly that she told him during their pre-Contract discussions that
.. Dr. Yeung wanted full signage on the north wall of her unit, as well as on the east wall; that he told her

that such signage was not available as there probably would be a high demand for north wall signage,
and that it was likely that she would get only about a six-foot panel.

VIL THE EVIDENCE OF MR, YEUNG

182  Mr. Yeung is a certified General Accountant since 1990, He has been emploved as a business
auditor for fourteen years. He looks after the daily operations of Dr. Yeung's practice.

4183 . T do not propose to review his evidence in great detail. Suffice it to say that Mr. Yeung
supported Dr. Yeung's case. At times his evidence was basically the same as her evidence. On other
occasions his evidence seemed to go father and to be in conflict with her evidence. He in offect was Dr.
Yeung's advocate. When testifying he was defensive, argumentative and inclined to explain his answers
at some length. As in the case of Dr. Yeung, T did not find Mr. Yeung to be a good historian at all times.

1. The First Meeting Of October 6, 1997

184 Mr. Yeung like Dr. Yeung, testified that Mr. Symington left the meeting after a short while. 1
have concluded that this is simply not the case and I refer to Mr. Symington's evidence, which [ have
just reviewed and which I accept.

4185 When Mr. Yeung was asked what was discussed, he said that as far as he could recall, a very
aggressive and threatening discussion took place. Some members were very upset. They started to shout

~and threaten, pounded on the table and pointed a finger at him. When asked who did this he said mainly
Mr. Pelling, and "a little bit by Andrew Tablotney". The developer, Mr. Goertzen, was doing it too.
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4186 When asked what happened, he said that he and Dr. Yeung asked about the pylon, which had
“been "given to Pelling”, and Mr. Goertzen said it was on common property. From this Mr. Pelling

became very upset. According to Mr. Yeung, he then said "first of all, before you get hyper, do you have

a right to have a sign on common property which is for all of the owners?" | observe the irony in Mr.

- Yeung advancing the same argument against Mr. Pelling's use of the pylon sign, that the other unit
~owners have continued to advance against Dr. Yeung, and her use of the entire stgnage space on. the
~north and east walls.

%187 [ observe, at this point, that the pylon sign issue. il there is one, is not before me. At most if is
some cvidence of the agitation between the parties (rom day onc with regard to signage. In any event, it
- would appear that any problem has been resolved by the sale of the pylon sign to the Strata Corporation.

4188  Mr. Yeung also acknowledged that at the same time, he and Dr. Yeung nsisted that they had
the right to put up their sign in the fascia, across the top of Dr. Yeung's unit; while Mr. Pelling insisted

- that they did not have any such right. Mr. Yeung then volunteered, "I turned to the developer and asked -
don't we have the right to do that? and he said: yes". I do not accept this evidence. It is contrary to the
evidence of the other persons present, whose evidence I do accept. Dr. Yeung did not hear this
statement. Further, had Mr. Goertzen said this 1 am satisfied that it would have been a topic of further
heated discussion at the time, and more importantly, Mr. Yeung, having found a strong ally, would have
recorded it and raised it in subsequent meetings. He did not do so.

9189  The witness said that at the meeting Mr. Goertzen said that the pylon was for the use of the
“unit owners "upstairs”, and that is why there were four spaces for advertisements on the pylon. That is
- why he allowed it. They would have priority over the four spaces. If they did not want to use those
- spaces then anyone could apply to use them. Again, this evidence is contrary to the express-terms of

~ LeGear Pelling's Contract of Purchase and Sale, and to the evidence of other witnesses whose evidence I
accept, that space on the pylon would be rented on a first come basis, '

190 Mr. Yeung said again that Mr. Pelling said that Dr. Yeung did not have the right to the signage
- she was claiming. Mr. Yeung then volunteered that he said to Mr. Goertzen, "is that so?" and that Mr.
- Goertzen's response was "no, its your unit". T observe again that 1 do not accept this evidence, ot that
Mr. Goertzen made the stalements attributed to him for the reasons just outlined in relation to the
- witness' assertion that Mr. Goertzen said that they had the right to put up the si gnage claimed. Everyone |
clse at the meeting who testified said either that Mr. Goertzen did not talk during the mecting, or that he
- did not say these things. :

2. The Second Meeting Of November 25, 1997
4191  Mr. Yeung prepared the Minutes of that meeting. At the meeting Dr. Yeung appfied to the
- Council for permission to put up her large sign in "her" fascia, on both the north and east walls. The

- Tequest was contained in Mr. Yeung's letter dated November 24, 1997, with which was enclosed a

-~ -design of the two signs. He said that both Dr. Li and Mr. Pelling basically were in agreement with the

“design of the sign. However, as to its location and Dr. Yeung's signage entitlement, there was another
. very heated argument, similar to that which occurred in the previous meeting.

4192 At the end.of the meeting, Mr. Pelling and Mr. Goertzen again were to look into it. It is seen
' that I am satisfied that, contrary to the evidence of the witness, what the two men were to look into was

the allotment of signage, on a unit entitled basis, not just whether Dr. Yeung's application should be

approved. It is clear to me that the other unit owners, and subsequently the Council, made it clear from
day one that they did not agree that Dr. Yeung was entitled to the signage claimed.
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§193 M. Yeung then went to the City of Richmond and spoke to Mr. Clark, the Manager of Zoning -
and Permit Department. He says that he explained the situation to Mr. Clark, including the position of
ibe Council that they "governed” the disputed space. Mr. Clark told him that it was up to the City to
make the decision.

9154 He also obtained a copy of the By-law which he then made available to the other unit owners.
When asked why he sent the By-law 1o the other owners, he said it was because he wanted them to be
aware that the City "has given me the right to put the sign on my space above my Unit - why the Strata
Corporation can't control that space”.

3. The Third Meeting Of December 15, 1997

195  Mr. Yeung says that it was a very heated, intense and threatening meeting when Dr. Yeung's
signage rights were discussed again. Mr. Petling pounded his fisi on the table saying, in effect, that he
bhad already told them that they could not have the signage which they wanted and so on. Mr, Pelling had
been told by friends in real estate, and in Strata Councils, that they did not have the right they claimed.
He said "you don't have the right, do you understand? How many times do I have to tel} you? All we are
going to do is allocate the space".

4196 When asked whether the Resolutions set out in the December 15 mecting were made, the
witness said at first that he did not recall. However, when pressed by his counsel, he denied that the two
Resolutions were passed. He said that they did not happen. 1 have already stated my opinion that it,is
‘more likely than not that the Resolutions were in fact passed. :

9197 - When asked how the issue of signage was lefi, he said that Dr. Li, Mr. Goertzen and Mr.
Pelling were going to look mnto it. I have already stated my conclusion that all that was left to Jook into,
after the meetings, was the percentage, or amount, of the signage available for each unit owner on the
basis of unit entitlement. There is ample evidence to support this finding, including the Minutes of the
December 15, 1997, meeting, and of the two March 1998 meetings, and, in deed, the evidence of Dr.
Yeung on at least one occasion.

§ 198 I observe also at this time, that 1 have concluded on the evidence before me that the Yeungs
(particularly Mr. Yeung) knew what unit entitlement meant, and that since Dr. Yeung's unit was the
“smallest unit, her corresponding share of the signage would be the smallest share of all the seven unit
owners. It certainly would be substantially less than what she claimed to be entitled to. It is difficult
- therefore to appreciate Mr. Yeung's evidence, and at times Dr. Yeung's evidence, that during the various
- meetings, when signage was discussed, at the end il was always agreed that Mr. Pelling and Mr.
Goertzen, would look into Dr. Yeung's application for a substantial signage claim, rather than it being
‘simply a matter of allotment (which was the case); and that Council never did respond to Dr. Yeung's
application for approval of her signage (which was not the case).

9199  He was referred to his March 25, 1998 letter to Mr. Pelling in which he complained about a
number of matters, tendered his resignation and requested copies of specified documents. I have already
indicated that I see little merit in the allegations made in this letter as to the conduct of Mr. Pelling and
the Council. While Mr. Yeung said that he requested the documents because he did not have any of
them, [ am satisfied that he did have most of them, and that he knew what the situation was. I am unable
to find that the demand for documents was made in good faith.

9200  He was then referred to his letter dated May 15, 1998, to Mr. Pelling in which he complained
about not having any response to their application for permission to put up their sign, and gave notice of
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“their intention to put up the sign on May 19, 1998, I have also dealt with this letter when dealing with
~ the evidence of Dr. Yeung. | have noted that it is substantially inaccurate in the allegation that no
- response had been received on the sign. The letter perhaps is an attempt to justify putting up the sign,
although in my view, nonc cxisted. Perhaps the letter came aboul because of the fact that by then a
-property manager, a Mr. Weanl, had been appointed by Council, and he was in the process of
- familiarizing himself with the problems of the Strata Corporation and the building.

201 Inany event, T am satisfied that Council made it clcar to the Yeungs that they were not entitled
to the signage claimed, would not approve it, and that the signage was to be allotted among all of the
unit owners on a unif entitement basis. There was, in my view, full response to Dr. Yeung's application
for approval of her signage, save that Council put off making Dr. Yeung's allotment, and those of the
other unit owners, because of the problems with the make up of the original fascia or si gnage panels,

- 4202  Mr. Yeung was referred to the Minutes of the June 24, 1998, the first A.G.M. of the OWRers,
-and thepassage thercin under the subject "(b) Signage" which | carlier set out. Mr. Yeung said that he
never heard about the developer having established a proportionale signage ratio for each strata lot, nor
was he aware of this as a purchaser. [ am unable to accept this evidence.

9203 I have already found that the Yeungs were aware from day one that the Unit Entitlement
~ Schedule or formula would be applied to the building signage in order to ascertain each unit owner's
allotment; and what the results would be 1o the signage Dr. Yeung was claiming. When each unit owner
received his or her initial package, including Dr. Yeung, it included the Strata Plan and the Unit
- Entitlement  Schedule under the title "Condominium Act", as required by the Act. This is" the
- proportionate signage ratio referred to in the passage quoted earlier. It was explained to them during the
- earlier meetings, and later on by Mr. Weant, and Mr. Yeung used the Schedule in the fall of 1997 when
- he-calculated each unit owner's share in the Corporation’s expenses.

© 4. The Extraordinary General Meeting Of August 6, 1998

§204  Mr. Yeung says that he was not given Notice of this meeting; that had he received the Notice
he would have gone to it and voted against the Special Resolutions proposed on p. 3. I have already
dealt with this issue when dealing with Dr. Yeung's evidence and I need not go into it in detail again. 1
am _satisfied, on a balance of probabilitics, that the Yeungs were given Notice of the meeting by Mr.

: . Weant, and that the By-law, including the amendment addition to cl. 3, is valid, and that if it is not valid

it can be corrected. I have also pointed out that even if it is invalid, in my opinion the Council's conduct
-in-attempting to pass it is not evidence of oppressive conduct or acts unfairly prejudicial to Dr. Yeung.
Finally, I have noted that whether or not the By-law was passed, Dr. Yeung never had the right to-the

signage she claimed. ‘ e

€205 Mr. Yeung testified that at the September 14, 1999 A.G.M. Mr. Tablotney "mentioned that my - -
- sign would be grandfathered". He said that the subject matter of grandfathering of Dr. Yeung's sign was
- also discussed at the November 16, 1999 mecting of Council. 1 have already dealt with the

-~ grandfathering. issue, and for the reasons given earlier, I am unable to accept Mr. Yeung's evidence

pertaining to it. In my view, the late attempt to establish some form of grandfathering agreement is just
another attempt by the Yeungs to get what they always wanted, the exclusive right to the available
. signage on the north and east walls.

206 Mr. Yeung was referred to the meeting of January 24, 2000, (the evening before the sign was

removed) when Dr. Li presented Mr. Ellis' letter, which was then discussed. His description of Mr.
Tablotney's conduct, "flying into a rage, jumping up and shouting" and so on, might be said to be
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- somewhat exaggerated in light of the description of the other witnesses. Further, he failed to point out
. that all of the other owners were in favour of having Dr. Yeung's sign removed immediately, and that
~ the primary concern of Council at the time was the threat by h]S counsel that an Injunction would be

- obtained immediately,

§207 1 turn to Mr. Yeung's evidence on cross-examination. 1t will be immediately evident that he
rarely agreed with facts put to him by defence counsel, which in the main [ am satislied are the facts;
also that much of his evidence is in conflict with other evidence given by him. He and Dr. Yeung had no
‘dealings with Mr. Symington or Mr. Goertzen during the purchase of the Unit. However, he would not
agree that Mr. Goertzen did not tell them that the upper floor unit owners had priority over the pylon

agna@e

9208 He would not agree that Mr. Symington attended throughout the whole of the first meeting. He
did agree that Mr. Symington recommended that they hire a properly manager because few people could
do without one. He agreed also that at the first mecting Mr. Pelling was appointed the Chairperson, Dr.
Li was the Vice-Chair, and he became the Treasurer. At this point the witness said "we did not know
what the titles meant”, and specifically, that he did not know what "Treasurer” meant,

4209  He was veferred to his Reconciliation of the Strata Corporation's expenses for 1997, and his
allotment of expenses, pursuant to the Unit Entitlement Schedule. He agreed that he had received "all
documents and paper to prepare it"; that he was familiar with the concept of unit entitlement. However,
he said that he did not obtain the Schedule from the package they received at the time of Dr. Yeung's
- purchase. It was given to him by Dr. Li.

9210 He was then shown the package documents produced by him in the action, including the Strata
Lot Plan, and the page containing the Unit Entitlement Schedule. He then acknowledged that Dr. Yeung
had mdeed received a copy of the Unit Entitlement Schedule in her package. He had said earlier that he
“also had portions of the Act pertaining to the Unit Entitlement Schedule when he did his Reconciliation.
He agreed that he took the information from the documents and then calculated each unit owner's share
of the expenses; that he "took the square footage of ecach unit and divided it into the total square
footage".

211 He would not agree that at the first meeting of October 6, 1997, Mr. Symington told them that
‘the signage on the north side of the building was common property. He said that Mr. Symington was.not
there, that he left half way through the mecting. He had said earlier that Mr. Symington had left the
meeting immediately after he handed out his Agenda. I must state that the evidence is simply not

believable,

€.212 It was put to the witness that Mr. Symington did not tell him that the signage area over Dr.
Yeung's Unit belonged to them. He insisted that Mr. Symington did tell them that, and that he also said
that the pylon was for the second floor unit owners; that they had priority. He said that he clearly asked
Mr. Symington about their signage rights, "whether 1 was entitled to put our sign along my Unit"; that
Mr, Goertzen was sitting right beside him at the time. 1 observe aé,dm that another strong ally .came
forth according to the witness, and was never heard from, or about, again.

4213 He agreed that he and Dr. Yeung told the other owners present, and Mr. Symington, that when
~ they bought the Unit, they were told that there would be no restrictions on their signage, and that they
were going to put up their sign over their entire Unit. He agreed that he made the statements, but would

not agree that Mr. Symington was present at that time.
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4214 He would not agree that at the meeting they were told by Mr. Tablotney, Mr. Pelling and -Dr.
- Li that they could not put up the sign because the space had to be shared among all of the unit owners.
“He said that Mr. Goertzen kept referring to the purpose of the pylon signage - "so people upstairs have
: .pnority, thats why 1ts divided into four™. :

4215 Mr Yeung said that at this meeting the discussion became even more heated, that "Brad

~ . -became violent". He would not agree that the heated discussion involved the Yeungs saying that the

signage belonged to them, and the other unit owners saying that it belonged to all of them. He did not
. agree that the othur unil owners told the Yeungs that they could not put up the sign above their Unit. He
~said that there was no question of common property at that point, that they were only talking about
where the signage was to be located for everybody. He said that they "had their signage space”, referri ng
to the signage space above their Unit,

4216 He then agreed that his argument with Mr. Pelling became heated because Mr. Pelling was
“telling him that he was not entitled to the amount of signage space claimed. He did not agree that he
-c]laﬂenged Mr. Pelling. He said that he was simply putting his point forward. He dcmud raising his
voice, while Mr. Pclimg, was shoufing. He said that Mr. Pelling was "quite fearful in his mannerism",
that he "punched the table and pointed his finger”. He added that Dr. Yeung was very intimidated and
- frightened. :

- 4217  He also agreed that the conversation was heated because Dr. Yeung told Mr. Pelling that he
- .should remove the pylon. He told Mr. Pelling that they were not aware that the pylon belonged to
LeGear Pelling, that it was on common property. Again, he said that he was not angry with Mr. Pelling,

- they were just stating their respective positions, "I told him the pylon was on common property".

- q:218 - Mr. Yeung was referred to the purported statement of Ms. Robson, dated October 7, 1997, -
* ~which they "got from her". He acknowledged that Dr. Yeung had written the statement, that Ms. Robson
"may have read it" and simply signed it. When asked whether the statement was given to the other
-owners, he said that he did not think so. When asked whether it was because Ms. Robson had not written
-1t he said "no, thats not the reason, we didn't think it was that important at the time".

219 He would not agree that at the November 25, 1997 meeting, neither he, nor Dr. Yeung, asked
Mz, Goertzen to tell the other owners that Dr. Yeung had no restrictions on her Sionage He was then
referred.to his letter of November 24, 1997, to the Strata Council, requesting permission to put up their
- sign, with the sign design attached, which was handed out during the meeting the following day. In this
~letter he states that the north wall sign would be twenty feet and "please, note that this forms part- of the
Unit 180", :

- 4220 He would not agree that no one had told him that the fascia on the north side of the building
- was part of his Unit. He did agree that he never got anything in that regard in writing, saying that he
understood that it was part and parcel of the Unit when it was purchased. He agreed that Dr. Yeung's
Contract contained no reference to her signage claimed. He would not agrec that the other unit owners at
the meetings told him that the amount of the si gnage they clatmed was unacceptable. He said that they
simply agreed to look into it.

I 221 - The witness would not agree that Mr. Pelling told him at the November 25, 1997, meeting that
“they were claiming too much signage, repeating that all he said was he would look into it. He also
~denied that at that time he and Dr. Yeung were told that the allocation of signage would be based on unit
entitlement, :
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222 It was pointed out to the witness that he did not record any of these conversations in his
Minutes of the meeting of November 25, 1997; that in particular he did not record Mr. Goertzen's
statements that there were no restrictions on Dr. Ycung s signage. He agreed, saying that the bottom line
-was that they would look into it. :

ﬁ} 223 Ineed not refer to his further evidence about Mr. Pelling's conduct at the meeting, while he, the
witness, was not angry, was not shouting and so on, but was just discussing his point of view. As in
most cases | do not accept this wilness' evidence. I am satisfied that both sides were angry, that
discussions were heated on both sides, and that it was a give and take situation. Finally, 1 am satisfied
‘that the primary topic of the heated discussions was Dr. Yeung's claim that she was entitled to
substantial signage, to the exclusion of the other unit owners.

9 224 Mr. Yeung acknowledged going to the City of Richmond after the November 25, 1997,
meeting. It was put to him that he went to the City because of the opposition by the other unit owners to
their proposed signage. He did not agree, saying that he went to the City to find out its position, and the
City told him that they had the right 1o put up the sign. He agreed thal he was of the opinion that the
City's By-law and position would end the matter.

€225  Mr. Yeung acknowledged that he was Treasurer of the Council from October 1997 to March
1998, over five months. During this time, after Mr. Goertzen stopped contributing to the Corporation's
expenses, those expenscs were paid for by the other unit owners on a voluntary basis. During this time
the witness did not prepare a budget or a Reconciliation to determine what each unit owner's share of the
expenses was. He said that Mr. Pelling was supposed to do that. However, he did prepare a form of
Reconcibation in December 1997, which has already been referred to with regard to his use of the Unit
Entitlement Schedule.

4226  Mr. Yeung said that while the subject matter of the two Resolutions in the Minutes of the
December 15, 1997 meeting were discussed, no Resolutions were passed. He also denied being told at
the meeting that Dr. Yeung's allotment of signage would be based on unit entitlement, thus seemingly
denying the contents of the two Resolutions. He also denied that at the meeting, Mr. Pelling or Dr. Li
told him that they were not entitled to the signage space they claimed, adding that "they said they would
look nto it". He then said that he also told the other unit owners what the City had said, that they, the
‘Yeungs, had the right to the signage claimed and that the other unit owners had no rights to it. In the
end, he again denied that the Resolutions were passed on December 15, 1997. 1t is seen that [ am fully
satisfied, on the whole of the evidence, that the Resolutions were passed, as stated in the Minules.

€227 Notwithstanding the signage statements about allotment in the March 17 and March 24
Minutes, Mr. Yeung continued to maintain that they were not told that they were not entitled to the
signage Dr. Yeung was claiming, that Mr. Pelling was simply going to look into it. T have already
rejected Mr. Yeung's cvidence as to what specifical 1y was discussed at the earlier meetings, and what he
said Mr. Pelling and Dr. Li were to look into.

4228  The witness was then referred to his March 25, 1998 letter to Mr. Pelling in which he requested
copies of all documents listed. He agreed that while he was at the earlier meetings, he was not sure
whether Minutes were taken. He was then questioned with regard to his allegation of a conflict of
interest on the part of Mr. Pelling with regard to Century 21 providing a property manager. The gist of
‘his evidence was that his conclusion was based on a wrong assumption on his part. 1 have already
questioned his assertions in the letter and whether his request for documents was made in good faith. I
observe also that Mr. Weant did respond to his letter within three weeks of his appointment.
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9229 He was also referred to his fetter dated May 15, 1998, again to Mr. Pelling, wherein he said
~that he had not received any response to Dr. Yeung's sign application which was made on November 27.

- -He continued to mamiain that the contents of his letter were correct. Again, I need not consider the letter

in any detail. | have already expressed my opinion that the letter is inaccurale and misieading, including
“the-fact that from day one, contrary lo the witness’ evidence, Mr. Yeun g knew that the other unit owners

- rejected their claim 1o the substantial signage, and that the only thing left to be done was to work out the -
samount of Dr. Yeung's signage, based on unit entitlement. It is a point, like some others, on which he _

- “was not prepared 1o budge.

91230 I have thoroughly dealt with the issue of whether Notice of the August 6, 1998 meeting was
given, when dealing with Dr. Yeung's and other evidence, and see no reason to deal with it further at this
point. I have concluded that Mr. Weant hand delivered the Notice to Dr. Yeung, or to her office, and that
her assessment or maintenance payments were in arvears with the result that she could not vote, and that

~the By-law was validly passed; and that even if it was not, Dr. Yeung never had the right to put up the

- signage she claimed, as 1 have explained.

231 1 see no useful purpose in continuing to review the balance of Mr. Yeung's evidence. I believe
- that T have demonstrated why I did not find Mr. Yeung to be a good historian. His evidence is in conflict

-+ with all of the other witnesses, his evidence and even the evidence of Dr. Yeung at times. | prefer the

-evidence of Mr. Symington, Mr, Tablotmey and Dr. Li over his evidence when they are in conflict. I-do
not believe that it would be safe to make any substantial findings based on his recollections or evidence,
unless it was supported by other evidence which I accept.

_ VIH; THE EVIDENCE OF MR. A. CLARK

- %232 I will say straight a way that the City's Sign By-law, and the evidence of Mr. Clark, is of no -

assistance lo me in determining the issucs before me; although they create problems for the Strata
~Corporation in the event that Dr. Yeung is not prepared to consent to one or more of the other unit
owners placing a sign above her Unit, and the City is not prepared to reach some accommodation once
- all the facts are known, given the very limited amount of signage space available on this building,

9233 Mr. Clark is the manager of Zoning for the City of Richmond and has been for twelve years.
He writes zoning by-laws and ensures that signs comply with them and issues permits on that basis.

9234  The City's Signage By-law regulates the installation and operation of signs in the City of
- Richmond. It primarily deals with the public being confused by the location of "third party advertising”.
- A business cannot place its sign over the premises occupied by another business, because the public will
assume that the business being advertised is carried on in the premises, which is not the case. The City
- will not issue a permit for one business to advertise over the premises of another business. He was asked

by the Yeungs to put this in writing and he did so, referring to his February 12, 1998 Ietter which he says
- sets out the City's "exact interpretation”. He "always enforces the By-law in that manner”. :

%235 He has not received any requests with regard to the building to clarify or discuss the City's
-position. He has a system with regard to received telephone calls. He keeps a binder, and writes down
the time when calls are received and the name of the caller. To the best of his recollection he has never
received any calls from Mr. Weant, Mr. Jolwmson, Mr. Tablotney, Mr. Sexsmith, Dr. Li, Mr. Pelling, or
Mz Goertzen, :

- 9236 He was asked whether he received any messages from any of them asking him to contact them
with regard to signage, and he said that to the best of his recollection there were no calls in that regard.
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€237  1pause to say that I have no reason to disbelieve Mr. Weant and Mr. Tablotney when they told
me of their unsuccessful attempts to reach Mr. Clark, and to have him return their calls, although they
were able {o discuss matters with a clerk. 1 have no reason {o dishelieve Mr. Clark either. | conclude that
Mr. Clark’s system is somehow flawed, cither in the recording of calls, or in secing that he is informed
of calls to be returned. :

238 He was referred to a number of photographs showing business signs over premises occupied
by other businesses. He was referred o these businesses by Mr. Yeung. He said that he had directed his
statff to start enforcement proceedings because the signs were itlegal.

9239 On cross-examination Mr. Clark said that the Yeungs' first application was on November 25,
1997, 1t was observed that there was nothing in his files indicating that Dr. Li had an agreement for a
piece of the signage over Dr. Yeuny's premises, or that the area was the common property of a strata
corporation.

9240  He said that he was not famuliar with the Act at the time that the permits were issued, although
he was aware of the fact that a strata corporation governs conmmon property, but added that a strata
corporation could not override a City By-law. He was not aware of the fact that the strata corporation
had to maintain the extertor of the building, mcluding the decoration of the exterior. He said that if an
owner appiied for a sign and complied with the By-law he was not sure that he could refuse the
application.

€241  He seemed to agree that the City could not force the Strata Corporation to put up a sign; and .
that whether the Strata Corporation would allow Dr. Yeung to put up the sign is a different matter. I
agree.

IX. THE EVIDENCE OF MR. A. TARLOTNEY

€242  Mr. Tablotney is the president of LeGear Pelling. His current partner is Mr. S. Sexsmith. When

they moved in to their unit, Mr. Pelling was his partner. Mr. Pelling subsequently had a stroke, and it is

common ground that he is not available to give evidence. He ceased to be Mr. Tablotney's partner on
- July 4, 1999.

. 9243  LeGear Pelling is located on the ground floor in the north-west corner of the building. He
“chose the location because it was in the centre of town, on a main street, and had high visibility; and he
“was able to obtain a twelve foot square signage box, the pylon. They felt that the signage on the north
wall of the building was not high profile enough for them. He described it as "poor visibility"” signage. In
any event, they were told that they could not put up as much signage as they wanted on the north wall,

_because 1t was going to be divided up among all of the unit owners.

1. The First Meeting Of Oclober 6, 1997

%244  He and Mr. Pelling were present, representing L.eGear Pelling, as were Dr. and Mr. Yeung, Dr.
Li, Mr. H. Goertzen and Mr, R. Symington, who chaired the meeting. 1t lasted about one and a half
 hours. Mr. Pelling was elected Chairperson, Dr. Li as Vice-Chairperson and Mr. Yeung as Treasurer.

9245  Mr. Tablotney gave the following evidence with regard to this meeting, which pertained
mainly to the disputes: Dr. Yeung said that she wanted to put up her sign, and oxplained what she
wanted. Mz, Pelling told her that she was not entitled to that amount of signage. There were lots of
discussion. Dr. Yeung then brought up their pylon at the front of the building. She asked why they had
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“it, why it did not belong to the Strata Corporation. It was explained to her that they had negotiated it
~with the owners in their Contract. '

9246 Dr. Li also indicated that he had negotiated signage space in his Coniract. The space was on
- the north side of the building, at the north-cast corner. Dr. Yeung told him that his signage would be
- over her Unit in space where only she was entitled to signage.

9247  With regard to the tone of the meeting, Mr. Tablotney said that it went well until they got
down to the question of signage. Once Dr. Yeung was told that the pylon belonged to LeGear Pelling
and that she was not going to get signage across the entire front of her Unit, she complained about the
- pylon blocking the view of her Unit, and suggested that it should be moved. At that point the meeting
started to break up. Mr. Pelling toid Dr. Yeung that he was not going to remove the sign.

9248  Voices were raised on both sides, Mr. Pelling on one side and both Dr. Yeun g and her husband

on the other. As to a plan of action to deal with the problem, it was decided that they were going to have

- to-defermine what amount of signage each unit owner was entitled to. Mr. Pelling was going to look into
the question of allotment. When asked what Mr. Pelling told Dr. Yeung and her husband about the
“amount of signage they wanted to put up, he said that Mr. Pelling told them that they were not entitled to

~all of the signage they wanted. Everyone told them that the signage area was comnion property. [ prefer

~Mr. Tablomey's description of the "tone” of the meeting over that of the Yeungs, particularly Mr.
Yeung.

2. The Second Meeting of November 25, 1997

9249  'The witness was then referred to the Agenda for the second meeting, which was held .on

November 25, 1997. Item 2 on the Agenda referred to signage. And written on the face of the document

by Mr. Pelling is the note "clarify allotment of signage to each owner by December 15, 1997, At that
~meeting the allotment of signage to unit owners still had to be clarified.

f{ 250 Mr. Tablotney was then referred to the Minutes of the meeting, which were made by Mr.
~Yeung. | have already pointed out that it differs from the Agenda, and from Mr. Tablotney's evidence,
and what | find to be the case, that what Mr. Pelling and Mr. Goerizen were to look into was the
-allotment of signage on the building to each unit owner. He was asked about the statement in the
- Minutes that the two men "were looking into it", what did "it" mean? He said "it" was how to determine
-the owners' shares in the signage by unit entitlement.

251 Mr. Tablotney was asked whether at the meeling Dr. Yeung or her husband brought up with
- Mr. Goertzen that he, or Mr. Symington, or anyone else, had told them that there would be no
restrictions on their signage and he said: "not at that meeting or any subsequent meeting". Thereafter
- Mr. Goertzen no longer attended any of the mectings. '

3. The Third Meeting Of December 15, 1997

‘4252 . Mr. Tablotney was then referred to the Minutes of the December 15 meeting taken by Mr.
‘Pelling. He did not attend the meeting, but had discussions about what had happened with Mr. Pelling
~immediately after it ended. Plaintiff's counsel described the meeting as "critical” and objected to Mr.
Tablotney relating what his partner had told him because his partner could not be called to give
~evidence. After hearing submissions, T allowed the evidence to go in since it was probably more a matter
of weight than anything, and more importantly, because 1 was satisfied that the evidence was necessary

. and relevant.
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255 Mr. Tablotney said that Mr. Pelling told him that the signage issue had been discussed again,
and that the two Resolutions set out in Mr. Pelling's Minutes were passed. He was told that Dr. Yeung's
application for her signage was labled until it conld be determined whatl Dr. Yeung was entitled to in
terms of signage. The determination was to be made by Mr. Pelling, with the assistance of Mr. Goertzen,
on a unit entitlement basis. Mr. Tablotney said that at that time they did not know that Mr. Goertzen,
was "bailing on us". He no longer paid the assessments for his units or any other expenses. He made
himself unavailable and eventually moved (o the United States. 1 believe this to he common ground.

9254  He recalled receiving from Dr. Yeung at one of the meetings, probably in March 1998, a copy
of the City of Richmond's Signage By-law, to which I referred earlicr. He said that it was given to them
to support Dr. Yeung's position that they should give her the entire signage space claimed. At that
meeting Dr. Yeung also supplied them with a copy of Mr. Clark’s letter dated February 12, 1998, again
in support of her position; that the signage space was for her exclusive use and was not available to other
strata unit owners.

9255  After receiving these documents he went to City Hall to see Mr. Clark. He was unable to do so.
He left a message to which there was no response. He then spoke to a City clerk. And at the meeting of
March 17 he conveyed to Dr. Yeung "my discussion with the clerk".

Y256  The wiiness was then referred to Mr. Pelling's handwritten Minutes of the March 17, 1998
meeting at which the wilness, Mr. Peliing, Dr. Li and Dr, Yeung attended. He specifically recalled
discussing the security system at the front door at this meeting, He also recalled Mr. Pelling making his
notes.

- 9257  Atthe meeting everybody agreed, in principle, that they needed to bring in someone with more
- experience to help them run the Strata Corporation. The unit entitlement of cach unit owner to signage
- had not yet been determined. The task could be left to the expert, the property manager to be appointed.

. 9258  The witness also altended the March 24, 1998 meeting, as did Dr. Li and Dr. Yeung and her
- husband and Mr. Pelling, who again took the Minutes. At that meeting they looked at two proposals
pertaining to a property manager, one {rom Century 21 and the other from Caldwell Bank. As best he
.could recall, both were comparable. The vote was for Century 21. Mr. Pelling and Dr. Li voted in
favour, while Dr. Yeung voted in favour of Caldwell Bank. The sign allotment and the sign styles were
-discussed again, and they were left to the property manager.

- 9259 He also recalled receiving a copy of Mr. Yeung's letter dated March 25, 1998, to Mr. Pelling.
The Council did not respond to the request. They decided to leave it to the property manager who started
on May 1, 1998. They also did not think that the request was legitimate since Mr. Yeung knew the
situatton; for example, there were no "approved Minutes" of the Council meetings to date, and he
already had most of the documents.

4260  The witness was also familiar with Mr. Yeung's letter dated May 15, 1998, to Mr. Pelling. |
- have already noted that the letter is, to say the least, highly inaccurate. During the seven months over
which Mr. Yeung said he had "not received any response on the sign”, there were various meetings and
- discussions, some of them heated, about the amount of signage Dr. Yeung was claiming and wanted to
instafl. She knew that the Council did not agree with the asserted right (which in fact was never
cstablished) and that the only response they would réceive from Council was that they would be entitled
to a pro rata share of the available signage, which would probably be no more than one panel.

Y261 Mr. Tablotney's evidence was basically the same. The Yeungs were told on numerous
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~occasions not to put up the proposed sign. The allotment of signage had not been resolved, They had just
- hired a property manager two weeks before to deal with this issue, and it would be resolved. The Yeungs
~knew what was going on, they put the sign up four days later rather than wait for the property manager's

“advice, which they likely knew would be negative to their cause. :

9262 Mr. Tablotney also referred again to his carlier conversation with Dr. Yeung, after having
spoken fo the clerk in Mr. Clark's office, when he had given the clerk some further particulars of the
-circumstances, and he had been told, in effect, that the City would not necessarily oppose other users of

. the signage space. When he told Dr. Yeung about this, she simply said that she had a letter from the City

-saying that it was o.k. Finally, after receiving the May 15, 1998, letter he went to see Dr. Yeung again,
- suggesting that she should wait before putting up the sign. He could not recall her response, other than it
would have been "we're going to".

92063 Mr. Tablotney said that they decided (o proceed with the meeting on June 24 for a number of
rcasons. They were reguired to have this meeting within nine months of the forming of the Strata
‘Council, it had to be done by July 6, they had 1o give another week's notice; it was holiday time and
“people were away and it was not convenient for most of them. They had alrcady attended a meeting
which could not proceed because Dr. Yeung did not attend. He said: "we felt that it behoved them to
make the effort”. He also pointed out that there was no explanation given to them as to why Dr. Yeung
~did not attend on June 16; that had she given the reason they would have reset the meeting on

-compassionate grounds. All they knew was in her letier. The June 24 meeting was attended by Mr. -

- Tablotney, Mr. Pelling, Dr. Li and the property manager, Mr. Weant. No Proxies were sent in. The
-meeting proceeded. '

“§ 2064  Mr. Tablotney was asked about the delay. He said that they had no experience, and that they
- relied on the developer to guide them. The developer disappeared and then all the compounding 1ssues

~ arose. All of this put the decision back. The properly manager did not respond immediately either. There .

were debts and invoices to be paid, the elevator was not working, and by May 19, 1998, Dr. Yeung's

- sign was already up.

4265 The witness then referred to the passage contained in the Minutes of the June 24, 1998
meeting, which 1 set out carlier, and which pertain to signage. This is the passage where reference is
made to the fact that it was determined that the developer had established a proportionate signage ratio
~ for each strata lot and that each strata lot purchaser had been made awarc of the amount of space allotted
to each sirata lot at the time of purchase.

4266 The witness was asked what discussions took place with regard to that statement. He said that -

-Mr. Weant said that at the time that the Strata Plan was registered, the unit entitlement was already
~established. When onc looks at a copy of the Strata Plan which was filed on June 11, 1997, one will see
- -the Unit Entitlement Schedule at the top of the page. That was the unit entitlement which was to apply to
- the amount of signage on the building. T observe also that the Unit Entitlement Schedule was contained
1in the package given to the purchasers; also, and more importantly, it is clear on the evidence that the
~Yeungs were familiar with the Unit Entitlement Schedule during the Jate 1997 meetings. R
4267~ Mr. Tablotney was then referred to the Notice for the E.G.M. of the owners to be held on
-August.6, 1998, which pertained to the Signage By-law and the fine issues. He said that they wanted to
establish a Sign By-law and fines for late payment of fees, 10 specifically deal with Mr. Goertzen ‘who
was not paying them any monies at all, S

41268 At this point the witness corrected his earlier evidence with regard to Mr. Yeung's letter dated
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May 15, 1998, and the fact that he had gone to sec Dr. Yeung about her putting the sign up. He said he
recalled attending at her offices on one oceasion when she was not available. He cannot say when. He
did go on that occasion and he was told not to come to see her during business hours, that he was {o
telephone her. His best recollection is that he went to see her, but did not talk 1o her.

4269  The meeting took place on August 6,.1998, Present were the witness, Mr. Pelling, Dr. Li and
the property manager, Mr. Weant. Thus there were only two owners in person and no Proxies produced.
According (o the witness the other owners were in arrears on their fee payments; and this was also Mr.
Weant's evidence, with which 1 agree. Thelr cligibility was determined at the meeting by the property
manager. The two owners in arrears were Dr. Yeung and Mr. Goertzen,

§270  According to the Minutes of the August 6, 1998 meeting, Mr. Weant reporied that the Notice
of the E.G.M. was delivered within the prescribed time, as indicated in the Act. The Special Resolution
was then amended and passed as a "Signage By-law",

4271 Mr. Tablotncy was asked whether an issue about grandfathering Dr. Yeung's sign came up
after the September 14, 1998 meeting? He believes that it came up at one meeting, which probably
-would have been the November or December meeting, when Dr. Yeung tried to make her case to a new
unit owner that her sign should be grandfathered because the sign was up prior to the Signage By-law
Motion which passed at the E.G.M. He said that he told Dr. Ycung in no uncertain terms that her
signage would not be grandfathered. :

4272 Mr. Tablotney was present at the December 14, 1999 meeting of Council when Mr. Johnson

- challenged Dr. Yeung's signage, maintaining, among other things, that the sign had been put up in

contravention of the Regulation passed at the December 15, 1997 Council meeting. Mr, Tablotney was

asked whether at this meeting Dr. Yeung advised those present that the December 15, 1997, Resolution

~.had not been passed, and he said "no". Her only response to Mr. Johnson's submission was that when
-she purchased her Unit the developer told her that she could place signage on the front and side of the
building over her office without any restriction.

4273 Mr. Tablotney said that at the January 24, 2000 meeting, when Mr. Ellis’ letter was read, all of
the unit owners, except Mr. Yeung, felt that the letter was a "nasty tactic" which left them no time o
seek a legal opinion, and required a response the next day "or potentially an Injunction would be placed
on-the sign". The concern was that it could be "potentially a couple of years before the issue is settled”
and it was the Council's opinion that they had no alternative but to direct the property manager to
remove the sign. This was done and the sign was removed the next morning.

- 4.274  On cross-examination he agreed that at his examination for discovery he had expressed little

‘recollection of the earlier meetings, for example, the October 6 and November 25, 1997, meetings. He

- was asked then how he was able to give considerable details of discussions about signage at trial. He
- said that when he heard Dr. Yeung give her evidence at trial, particularly about the arguments and so on,

“and read the documents, "everything came back into place”. None of this surprises me in the
circumstances, and 1 accept his explanation. I did not find him to be an untruthful witaess, and I observe
that his evidence is consistent with other evidence which 1 accept.

4275  Mr. Tablotney acknowledged that at the November 25, 1997 meeting, Dr. Yeung's sign design
was basically approved, bul the size of the sign was not. The amount of her signage was subject to the
application of the Unit Entitlement Schedule. He referred to Mr, Pelling's allotment note on the second
typed Agenda for the November 25, 1997 meeting. He agreed again that unit entitlement was discussed
and was the basis for determining how much signage the unit owners would have. They all knew that it
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- ~'was going to be a percentage. He agreed also that the unit entitlement was a relatively simple matter to-
- calculate, particularly if they had a property manager. '

‘4276  Ipause at this point to reiterate that | am satisfied that during the meetings in the fall of 1997, .

the Yeungs well knew what the results would be of the application of the Unit Entitlement Schedule to
~the signage Dr. Yeung was claiming. It was not difficult to scc that its application would substantially
reduce the amount of signage to be allotted to Dr. Yeung, vis-a-vis the other seven unit owners.

" 1? 277 He acknowledged that the unit entitlement had not been calculated by the December 15, 1997,

- meeting. This was because they were busy on other more pressing matter which were increasing in

number in December of 1997 and into January and February of 1998, The developer was not paying his
“bills, there were problems with the elevator and its installer, and so on.

§278  Mr. Tablotney agreed that the calculation of the unit entitlements were not done by the time the

- March 17 and March 24, 1998 meetings were held. He then noted that the trial evidence was that the
Yeungs had the Unit Entitlement Schedule prior to the meetings being held. Reference was also made to
‘Mr. Yeung's Reconciliation, in which he used the Unit Entitlement Schedule, which he believes he
‘prepared in December 1997. T observe also that Mr. Yeung testified that he was in fact familiar with the
Schedule.

- 9279 . The point that Mr. Ellis was pressing was that the application of the Unit Entitlement Schedule

~was a simple mat(er, so why was it not done at an carly date? Why was the determination of the unit
- entitlement delayed? The gist of Mr. Tablotmey's evidence was that Mr. Yeung was on Council, and the
~Yeungs had the Uit Entitlement Schedule. He pointed out that they were all inexperienced, they made

- mistakes, and if they had retained a property manager in October, when the Yeungs "put up a fuss about

| “hiring one", matters would have been different. | have already noted Dr. Li's evidence with regard.to the
difficulties involved in applying the Unit Entitlement Schedule to the fascia panels on the north side of
the building at that time. '

9280 He was referred again to the Minutes of the March 17 and March 24 meetings, and -the
reference therein to the fact that signage allotments were to be determined. He agreed that the issue was
-always coming up and not being determined. He reiterated that by February they had many other more
“important matters to deal with and they were in the process of hiring a property manager. During this
- time he knew that Dr. Yeung wanted to put her sign up. He also knew that Dr. Li wanted to put up his
sign-as well, but he was not making any fuss. He did not agree that Dr. Li had a sign in his window.

281  Mr. Tablotney agreed that Council did not respond to Mr. Yeung's March 25, 1998, letter. He
-, said that at the time it was their opinion that it was unreasonable. The Yeungs knew that they were going
‘to appoint a property manager, that they had no formal Minutes, and so on. He said again that if there

- had been agreement in October 1997 to appoint a property manager, none of this would have happened.

4282~ He noted that the decision to retain Mr. Weant as property manager was made at the March 24
meeting, and that Mr. Yeung's letter came in the next day; the inference being that the letter was

-prompted by the fact that a knowledgeable person would be brought in to consider their problems. In
- this regard T note that the Yeungs were opposed to the appointment of the property manager; and that

©oMr. Yeung's letter dated May 15, 1998, advising that they were going to put up the sign almost

immediately, was written shortly after the property manager was appointed, and obviously before he
-could be brought up to speed. :

9283 - Mr. Tablotney also agreed that for each meeting someone was designated to take notes. He - -
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knew that Mr. Pelling took the notes for the December 1997 and the two March 1998 meetings, although
he was not sure whether or not he had been designated. The evidence says that Mr. Yeung was
designated to take notes for the November 15, 1997 meeting. He was then referred to M. Yeung's
March 25 letler again. It appears that he did nol appreciate that Mr. Yeung was asking for Mr. Pelling's
- hotes, according to his counsel.

9284  Mr. Tablotney was then asked aboul Mr. Yeung's letter dated May 15, 1998. He is not sure
when he received the letter. He said that in any event they were not given time to address it, and that he
had handed it over to the property manager. He knew that they did not have the Council's approval 1o
put up the sign.

285 At this point the witness was cross-examined in some detail with regard to his direct evidence
that e had gone over to Dr. Yeung's office, on at least one oceasion, to speak to her. He was referred to
a transcript of his trial evidence on the point. He pointed out that he had corrected his evidence. Mr. Fllis
~said that he was not suggesting that the witness was lying; he was attempting to point out the frailties of
recollection. In the end, the wilness' best recollection was that he had gone over 1o see Dr. Yeung and
probably had been unable to sec her. In any event, I need not deal with the point further,

€286  Mr. Tablotney was then referred to the aborted Notice of the first A.G.M. which was (o be held
on June 10, 1998. He acknowledged his earlier evidence that when scheduling meetings he tried to
obtain a mutually convenient date, cspecially when they were talking to cach other, At this time the
Yeungs were only communicating with them by mail. He denied that the June 16 meeting was sct up
without regard to.Dr. Yeung. It was done by the property manager. She had been given 16 days notice.
He said that if she had given sufficient notice that she was not available, they probably could have
accommodated her or she could have used her Proxy.

$ 287  He was, then referred to the re-scheduled mceeting of June 24, 1998, and Dr. Yeung's letter of
fune 19, saying that she could not attend. He said that he was not aware that she was not available until
shortly before the meeting was to be held. He knew that she could have used her Proxy vote. The
following week was not convenient for the rest of the parties, they had a deadline and in his opinion they
‘had to go ahead.

- 4288  He was then referred to the Minutes of the Tune 24, 1998 meeting and para. 6(b) which is
entitled "Signage”. T have set out the passage carlier on. The reference is to the fact that the package
given to each unit owner at the time of purchase contained the Unit Entitlement Schedule which set out
the ratios. This had been pointed out to them by the property manager. It is also stated in the passage
that each strata lot purchaser was made aware of the amount of space allotted to each strata lot at the
time of the purchase, and that Council recognized that Dr. Yeung's sign contravened the maximum size
of signage for her unit.

. 4289  As1said earlier, these conclusions were readily available to the Yeungs themselves had they -
directed their mind to it, and I am satisfied that they did. I do not propose to deal further with the issue
because as I have already stated, | am satisfied that the Yeungs knew in the fall of 1997 that Council
would allot them their share of the building signage on the basis of unit entitlement, and they would
have known, generally speaking, that the percentage of the signage would be the minimum amount
~ relative to the other unit owners. '

q 290 T do not propose to consider in detail this witness' evidence pertaining to the August 6, 1998

E.G.M.. They were told by the property manager that since Dr. Yeung had not paid her June, July and
August strata fees, she was not entitled to vote. He agreed that later, when a Reconciliation was done, it
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‘was found that all of the unit owners had overpaid monies to the Corporation prior to the first budget, -
- “which was fixed at the June 24 meeting. He also agreed that ¢l.3 of the By-law had been introduced by
- -amendment at the meeting. When asked whether he knew it would impact on Dr. Yeung, he said "yes - -
-~ we were looking for cquitable distribution of the only signage available on the north side, each person
~would get six feet”.

4291 Mr. Tablotney was also asked about the grandfathering of Dr. Yeung's sign in the fall of 1999,
He said again that she had brought it up and that they continual ly rejected the idea. When counsel put it
to-lim that it was the evidence of Dr. Yeung and of her husband that the grandfathering had been
- approved, he said in effect that it did not happen. I am satisfied that that is the case. It is most difficult to
believe that afler a continuous running battle for over four years the issue died quietly, without being
recorded, and with the Council giving in to Dr. Yeung's position that she was entitled to all of the
signage available on the north wall to the exclusion of the other unit owners. I need not point out that the
~ battle continued after this alleged approval of the grandf: athering of Dr. Yeung's sign. If, as suggested by
- counsel, it was their evidence that the grand(athering of her sign was approved by Council, T simply do
not believe them. :

X, THE EVIDENCE OF DR, LI

4292 1 was impressed with Dr. Li and his evidence, which [ accept. He presented as a thoughtful and
careful witness, attempting to be as accurate as possible, but not inflexible.

1293 He is one of the seven unit owners. He moved in in September of 1997. He negotiated his-deal
- “with Mr. Symington. His Contract provided for signage in the north-east corner, above Dr. Yeung's unit.

His offices are located on the secound floor, above Dr. Yeun g's offices, in that corner.

4294 His sign was originally to be within the eleven-foot wide panel directly above Dr. Yeung's
- -offices. The present sign box has seven six-foot panels in it. If the defendant's proposals are accepted,
“his sign will take up one of those panels. ' '

%295  Dr. Li says that at the time of his purchase he was told by Mr. Symington and Mr. Goertzen
- that his signage space would be based on unit entitlement. The space had to be worked out with the
~Strata Council. It had not been established at that time.

1. The First Meeting Of October 6, 1997

9296 Dr. Li confirmed that Mr. Symington chaired the meeting; that the three members of the
Council were to be Mr. Pelling, Mr. Yeung and the witness. The evidence of Mr. Symington, Mr.
Tablotney and Dr. Li, of course, was not identical, and to some extent at times, emphasised different -
things. However, 1 found their cvidence to be consistent and in line with what | considered to be the
bhalance of probabilities flowing from the circumstances. o
9297  Dr. Li said that initially there were discussions about the kind of signage which should be-used.
-+ 'No+decision was made because there were only three unit owners and not enough money available. He .
-said that Dr. Young wanted to put signage across the entire front of her Unit on the north and east sides.’
- She was told by Mr. Symington and Mr. Goertzen that she could not do so; that the signage area was
~common property and signage allotment among the unit owners would be based on unit entitlement. -

9 2'98 - Unit entitlement was then discussed. Mr. Symington and Mr. Goertzen both presented the
Schedule which showed how much each unit owner was entitled to have. When Dr. Yeung was told of
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this, she maintained that the signage area above her Unit was her property and that she intended to have
her signage across the entire space, that is, spanning her Unit. When Dr, Yeung said this, he, the witness,
- .informed her that his Contract provided that he was to have si gnage 1n the north-cast corner above her
Unit. He does not recall getting nuch of a response from Dr. Yeun g,

- 299 When asked whether Mr. Symington said anything in respouse to Dr. Yeung's statement, he

~said that the Yeungs were old on many occasions, again and again, that the signage space was common
property. It was to be apportioned on a unit entitlement basis. They were told this at every meeting
where signage was discussed.

§ 300 There were also discussions about LeGear Peliing'’s pylon. Mr. Symington and Mr. Goertzen
explained that the pylon was installed by LeGear Pelling as a part of their Contract. LeGear Pelling
‘wanted to put up a smaller sign but Mr. Goertzen wanted the larger sign which in fact was built. He
wanted enough space so that the other unit owner could rent space from LeGear Pelling if they chose to.
They were told whoever wanted to rent space on the pylon could do so.

4301 Dr. Lisaid that Dr. and Mr. Yeung were not in favour of the location of the pylon sign. They
said that the sign obstructed the exposure of her medical clinic. Mr. Pelling responded that the sign was
placed according to the request of the Clity.

§302  When asked about the tone of the meeting Dr. Li said that it was quite heated and less than
orderly. When asked why, he said it was because Dr. Yeung maintained that the signage space around
‘her Unit belonged to her, while everyone else said that it was common property to be shared by all of the
unit owners. He said at times voices were raised, referring to Dr. Yeung, Mr. Yeung and Mr. Pelling.
His description of the tone of the meeting is nore consistent with that of Mr. Tablotney.

2. The Second Meeting Of November 25, 1997

€303 The Minutes of the meeting were prepared by Mr. Yeung. At this mecting the Yeungs
requested the signage they were claiming on the outside of Dr. Yeung's clinic. He said that Mr. Pelling
-and Mr. Goertzen were to look into it. They were trying to resolve matters based on unit entitlement. It
was not simply a matter of saying yes or no at that point.

%304  Dr. Li was asked whether Dr. Young or Mr. Yeung brought up at the meeting that at the time
-of their Contract the real estate agent told them they could have as much signage as they wanted? His
answer was, "I heard something like that sometime, but I can't recall exactly what meeting.” He could
not recall whether Mr. Goertzen was al the meeting when the statement was made. When asked whether
he could recall the Yeungs asking Mr. Goertzen at a meeting to tell those present that they were entitled
to-as much signage as they wanted, he said he could not recall hearing that.

%305 . Dr. Li was then referred to the Unit Entitlement Schedule, which was referred to earlier as
being part of the package given to the unit holders at the time of purchase. He says that Mr. Goertzen
produced it at the first meeting of October 6, 1997 and explained it to them. When asked about his
-understanding of the Schedule, he said that it was how to apportion signage, to calculate unit
entitlement.

4306 - Dr. Li said that another issue arose; the panels above the offices on the main floor made the
application of the unit entitlement ratios difficult because they were of varying lengths and were not
continuous. There were spaces between them and dividers between the longer panels. Physically it
would not be easy to subdivide the panels into different portions for signs. That was the real matter that
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- had to be looked into.

9307 Another issue brought up at the mecting related to the LaGear Pelling sign being hooked up to -
the common electrical meter. The witness said that strictly speaking this should not have been -done,
- -because it was LaGear Pelling's sign. in his view minimal power was being used, and it was not an
- “important issue.

3. The Third Meeting Of Deccmber 15, 1997

9308  Dr. Li was shown the Minutes of the meeting dated December 15, 1997 which shows that
~"Brad, Li and Yeung" were present. He was asked if he could recail that that was who was present at the
-meeting. He said he believed so, but he could not recall whether there was one or two Yeungs present.
He does not believe that Mr. Goertzen was attending meetings by that time. Mr. Goertzen could not sell
the remaining units and did not have any money. He owed monies to his creditors and some of them
- were filing liens against the building units. e

4309 He was asked to recall what the discussion was about the signage issue, He said, "that signage
- on common property would be based on unit entitlement”. He also recalled that a vote was taken. He
and Mr. Pelling were for it and Dr. Yeung was opposed. He could not recall whether by that time the
unit entitlements had been calculated.

4310 He also recalled a discussion about Dr. Yeung's signage application. It was that the Council
“would look into it, and find out exactly what Dr. Yeung's unit was eutitled to under the Unit Entitlement

- ‘Schedule. Agam, a vote was taken with the same result. Tt will be seen that T am satisfied on this, and -

- other evidence, that the Resolutions referred to in the December 15 Minutes were in fact passed;
- notwithstanding the Yeungs' evidence to the contrary, and attempts in cross-examination to bring this
witness' evidence in line with theirs.

91311 He was asked whether Dr. Yeung said anything at the time. He said from what he could recall
~she always claimed the entire space above her unit. Whenever she brought it up he would also bring up
the fact that he had a contractual right to signage over her Unit. He does not recall any response. from
her. :

4312 When asked whether either Dr. Yeung or Mr. Yeung offered to take notes at the meeting, the
* witness said that from what he could recall they usually wrote some notes on their own. He did not make
hotes.
9313 Dr. Li recalled sometime in the fall of 1997 dropping in to see Dr. Yeung in her office and
pointing out where the panel was that had been assigned to him, and indicating that he would like his
-second location to be close to his unit. He asked her would it be agrecable to her for him to have one

~sign on the east side. When asked about Dr. Yeung's response, he said he did not gel any response from .

DBr. Yeung, meaning that she just looked at him and did not answer,

9314 - Dr. Li said that at the March 17, 1998 meeting someone suggested that they bring in a property
- manager because their meetings to date had not been too productive. He may have made the suggestion.
He believes that all of the unit owners agreed in principle. He volunteered to get a quote from Caldwell
-Bankers. Mr. Yeung told him later that he also got a quote from Caldwell Bankers. A quote from
Century 21 would be obtained by Mr. Pelling, '

9315 He was asked about the reference, "sign allotment to be determined” in the Minutes of the
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March 17 meeting. He said that he thought that situation remained the same from {he previous meetings,
that there was nothing new. The general understanding was that the allotment of space would be by unit
entitlement. The problem, which he raised earlier, was a physical problem. The existing panels did not
allow them to separate them into small units based on unit entitlerment.

- 4316 He was then referred to the Minutes of the March 24, 1998 meeting. At lhat meeting a vote
was taken on the property management company. Century 21 won by a vote of two to one, the opposer
being Dr. Yeung. His view of Dr. Yeung's vote was thal the Yeungs felt that the Century 21 property
manager would see the signage space as common property, and nof as part of her property,

9317  When counsel questioned this evidence, Dr. Li said that prior to the meeting, at one point in
time, one of the Century 21 operators was invited to one of their meetings, and was consulted at the time
as to whether the signage space in dispute was common property or belonged to the unit owners, and he
had said that it was common property under the Act. At that time Dr, Yeun g did not say that she would
not vote for Century 21 because of what the representative had told them carlier.

4318  When asked about the reference in the Minules of the March 24 meelig. "sign issue allotment
and style”, he said that thcy were still talking about the same problem and how to handle it, i.e. a box or
the existing panels. He said it must be put in perspective too, because at that time there was no money
and Mr. Goertzen was not paying monics with respect to the unsold units. If they decided to put the box
in then (which they did much later) where would the money come from? Further, because they wanted
to maintain the aesthetics of the building, it made more sensc to do the entire front at one time, instead
of loading up individual boxes for each unit owner.

9319  He does. not recall any notes being prepared for the March meeting other than Mr. Pelling's
‘note. When asked: whether Mr. Yeung volunteered to take notes, he said that as usual he took notes as
far as he was aware. He was asked why formal Minutes were not prepared and distribuled to everybody?
He said he did not know how to answer that question; that everybody was protecting their own interests
rather than working as a Strata Corporation. While counsel for Dr. Yeung made much of this evidence, 1
point out that what the majority of Council were doing was protecting the interest and rights of all of the
unit owners, including those who eventually purchased the remainin g four units, although in doing so it
could be said that they were in effect protecting their own interests as well.

320 He was then referred to Mr. Yeung's Reconciliation and allotment pursuant to the Unit
Entitlement Schedule; which document showed the expenses and who paid how much from September
26 to December 1, 1997. 1t also showed who paid how much and who had credit, the determinations
being based on unit entitlement. He acknowledged that the document shows thai according to Mr.
Yeung's calculation, Dr. Yeung's share was 8.33 percent, :

9321 Dr. Li recalled that this document was brought to the meeting. He could not recall any
disagreement with it. He was asked whether there was any disagreement with regard to the use of the
Unit Entitlement Schedule regarding the signage space. He said that there was a general understanding
that signage space would be apportioned on a unit entitlement basis. When asked what he meant by
general understanding, he said, "that everyone agreed fo it."

4322 . [ pause to observe af this point that the document referred to ends with the following statement,
"The common property expenses are prorated according to the unit entitlement as stipulated in the Act
[s. 12(1)]. A copy is attached." The wilness said that he believed that he received a copy of 5. 12(1). It is
noted that that section is entitled "Common Property” and that ss. (1) therein provides:
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The common property, common facilities and other assets of the strata corporation must
- be held by the owners as tenants in common in shares proportional to the unit
entitlement of their strata lots. o

~9323  Dr. Li was referred to Mr, Yeung's letter dated May 15, 1998. He did not agree thaf there was

~-no response to Dr. Yeung's sign application. It was not just a ves or no issue as he stated carlier. It had fo

- ~do - with the signage panels and light boxes and the location of the signs and so on. He said that the

- Teason signage was discussed every meeting was because they were trying to find an amicable solution
for everybody. :

4324 Dr. Lialso noted that at every meeting prior to May 15, 1998, every time signage was brought
up, Dr. Yeung was fold it would be based on unit entitlement. He was asked whether anyone worked out
the amount she would be entitled to at any meeting. He said that he did, that the ratios were very
straightforward and everybody was aware of them. They were self-cxplanatory and were presented at
- the very first meeting. He then produced calculations which he made showing how many feet each umit
owner-was entitled to based on a percentage of the total footage. His percentage was 19.39% which
amounted to 8.14 feet, assuming 41.99 feet were available on the front wall. Dr. Yeung's percentage was
8.33%, which amounted to 3.5 feet.

9325  Dr. Li said that because of the close proximity of Century 21's offices, all Notices to him were
hand delivered to his office, including the Notice of the E.G.M. which was held on August 6, 1998. To
the best of his knowledge no one directed the property manager not to deliver the Notice (o the Yeungs.

9326 Idonot find it necessary to go through the rest of Dr. Li's evidence pertaining to the rest of the

- meetings, but may touch on one or more of them later, if necessary. One meeting of interest is the
- December 14, 1999 meeting. At this meeting Mr. Johnson complained that Dr. Yeung's sign had been
- installed contrary to the Resolution of December 15, 1997, as well as the By-law. Dr. Li confirmed that
~ Dr. Yeung's response was to maintain that she had been told by the developer, when they purchased the
Unit, that they could place signage on the front and side of the building over their office, and that there
“were no restrictions with regard to the size of the sign. She did not complain about the accuracy of the
‘December 15 Minutes, or that the Resolutions therein set out were not passed. In fact there is no
evidence before me that she ever complained about the Minutes, or took these positions until :the
lawsuit,

4327 Dr. Li's evidence pertaining to what went on at the January 24, 2000 meeting is basically the
-same as that given by Mr. Tablotney. Because of the time restraints in Mr. Ellis’ letter, and having to
respond by the next day, the Council felt that it did not have cnough time to consult counsel and-that
- they had no other option than to enforce the By-law. And the property manager was instructed to remove
- the sign, which was done the next day.

4328 - 1 pause to say again that in my opinion Dr. Yeung never had any right to put up the sign.-As'a

" member of the Strata Corporation she could not simply do what she wanted to do, contrary to the

- - communal rights of all of the unit owners. Additionally, when she put the sign up she was in violation of

- the December 15 Resolution or Rule which was validly passed at the December 15, 1998 meeting. Thus,

- in my opinion, the Rule need not be brought into play, although it further bolsters the position that Dr.
. Yeung's.sign was illegal. :

- 4329 I turn now to Dr. Li's evidence in cross-examination. He was asked whether anyone told him at
the time of his purchase that there was a proportional signage ratio in place for the building. He said that
he was told by Mr. Symington that the signage would be on a unit entitlement basis, and that there
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would also be a pylon sign for unit owners to rent if they so desired.

9330 Dr. Lisaid that Dr. Yeung did not tell him that she wanted a walk-in clinic. He was not aware

-that she wanted a walk-in clinic until later on, when she became so demanding about signage and when

she put up her sign box, suggesting to him that she was really serious about getting exposure. He

-questioned that if she intended 1o operate 2 walk-in clinic at the time of her Contract, why did she not
-secure signage space then.

41331 Like the other owners, Dr. Li was questioned about the Aungust 29, 1997, 5. 22 Resolution of
the owners accepting a Grant of Easement pertaining to the LeGear Pelling sign. The Agreement was
signed by Mr. Goertzen, who by statute then represented the defendant there being no Strata Council,
and no meetings having been held. 1t was noted that according to his Contract Dr., Li became an owner

-ont June 30, 1997, As in the case of Dr. Yeung, he was not consulted about the Fasement, and he did not

consent o it.

4332 Ipause al this point to say that, in my opinion, the situation pertaining to the Easement on the
common property has no bearing on whether or not the plamtiff should succeed. The sale of the sign to
the Strata Corporation would seem to cure any defect, or problem relating to it. However, in any event,
and without regard to the sale, if there is something wrong about it I am not persuaded that the result
should be a finding in favour of the plaintiff.

9333 Itis noted that the Basement was granted pursuant to the provisions of the Act; also that at the
time the defendant Corporation was barely off the ground, and its members, LeGear Pelling, Dr. Yeung

- -and Dr. Li did not have any experience in relation to such matters. If there was something wrong with
- the Easement it could have been corrected; and there is no evidence before me that the Easement was

not obtained in good faith.

1334 What [ have said about this Easement issue applies to other issues (I would call them side
issues) raised by the plaintiff in her determined attempt to exclude her fellow unit owners, and obtain
Court approval of her claim of entitlement to the substantial signage. An example would be LeGear
Pelling's use of the Corporation's electricity for the sign (on the basis of a set-off) and Dr. Li's use of a
small part of the common property under the stairwell, yet to be referred to, on the basis of an
Agreement with the developer.

9335  As I have said on more than one occasion, the primary issues in this case arc whether Dr.
Yeung was ever entitled to the signage she claimed, and whose evidence is credible in this somewhat
bizarre case, Even if it may be said that the other unit owners, LeGear Pelling in the first instance, and
then Dr. Li, made mistakes, before and after they tried to run the defendant Corporation, there is no
evidence before me of any wrongful intent on their part, or that anything they did was not done in good
faith. What they did was done in the open and if actually wrong could have been corrected. But itis not
evidence of oppressive conduct or of acts unfairly prejudicial to Dr. Yeung. :

4336 Dr. Li said that he was told that signage on the pylon was available to any unit owner who
wanted to rent it from ifs owner. It was never his understanding, from Mr. Goertzen and Mr. Symington,
{hat the upper floor unit owners would have preference or priority. However, he did agree that it was

wrong that LeGear Pelling was using Corporation electricity for the sign. He was aware that at least

three of the earlier meetings LeGear Pelling agreed to disconnect the pylon from the Corporation meter,

‘but then failed 1o do so. When asked why the Council did not enforce its directive he said that the matter

should be put into its proper perspective, the amount was minimal and there were so many other
pressing issues that had to be dealt with, such as the elevator, outstanding strata paymenis and in
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particular, signage. He added, "In the meantime 1 had no sign up, and the elevators were not working.”

9337 Itwas put to Dr. Li that he installed a pump for his own purposes in the electrical room which
- was common property. He did not agree. The pump was actually instatled in a small cubicle under the

starrwell by Agreement with the developer. It is an air compressor, or vacaum pump, for suction
© purposes. There is nothing in his Contract pertaining to the installation of this cquipment. However, he
" did negotiate an Agreement with the developer for the use of the space and he understood it was in his
-purchase price. In his opinion it was the same as the reserved parking he negotiated and which was
~included in his purchase price. Like the parking space, he has not paid anything extra for the space under

- the stairwell,

9338 Dr. Li was then cross-examined with regard to his "dislike” of the original panels for signage
purposes, and the reasons he felt that the continuous light box produced better signage for everybody.
He responded that if the original panels had worked he would have been for them. Dr. Li also noted that
both he and Dr. Yeung prelerred the sign box, the box which was eventually installed by Council.

4339 Dr. Li would not agree with the suggestion that at the first meeting of October 6, 1997, the'
turning point was the discussion about LeGear Pelling's pylon and the Easement. He said that the pylon
- was one of the matters discussed, but it was not the largest single source of consternation at the meeting.
- Dr. Yeung's signage was the main issue, and the main controversy between her and Mr. Pelling.

€340 He agreed that he said on direct examination that at the meetin ¢ Dr. Yeung raised the issue of

her 'signage and became embroiled in an argument with Mr. Pelling. Tt was suggested that it was her
husband who became involved in the heated discussion with Mr. Pelling. He said that it was not his way
of saying it; that it was the Yeung's representations whoever it was. He could not recall exactly which-
one of the two. He was asked to agrec that in almost all of the mectings Dr. Yeung was, in fact, a-quiet
and cahn individual. He did not agree.

4341 1 pause at this point to say that I am fully satisfied that everyone knew from day one that-each
- ‘unit owner would be allotted a percentage of the signage space, based on the corresponding percentage
of the individual's unit; that the Yeungs well knew how Dr. Yeung's signage allotment was going to be
assessed; and that given that she had the smallest unit her allotment would be the smallest allotment of
~ the seven unit owners; and that it would be substantially less than that which she was claiming.

2. The Second Meeting of November 25, 1997

4342 . Dr. Li was asked whether Mr. Symington was at this meeting, and he said that his best
recollection was that he was at the meeting. 1 note, from other evidence to the contrary which I accept,
~and from the fact that the Council was elected or appointed during the first meeting, that Dr. Li's
~ recollection obviously is mistaken. '

%343 Dr. Li agreed that at the end of the meeting there had been no resolution of the issue of signage .
~allotment. He was referred to a copy of the City of Richmond's By-law, which on its face suggests that it
was received by Mr. Tablotney from Mr. Yeung on November 27, 1997, two days after the meeting. He
~did not recall sceing a copy of the document at that meeting. He was asked to agree that Mr.- Yeung
presented information at that meeting of what the City's position was with regard to signage on the
‘building. He said that what he did recall was that the Yeungs always said that the signage space
belonged to their Unit. '

9344 He was then asked whether any tme prior to August 6, 1998, if he was aware that the Yeungs
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had presented information as to what the City's position was regarding signage on the building, and he
said that it might have happened. When asked whether he was personally ever aware of the City's
position prior to August 6, he said "If T have to say yes or no, I'd say no”. I observe that at this time the
witness scemed perhaps confused about the dates and the event, that it was not clear to me whether he
~was thinking about the October 6, 1997 meeting as opposed to the August 6, 1998 meeting. It should be
noted that Mr. Clark's first letter to Mr. Yeung, in which he states the City's position, is dated February
12, 1998. Notwithstanding this, there does not appear to be any reference to the City’s position in the
 March 17 and March 24 meetings. And in those meetings it is c¢lear from the Minutes that Dr. Yeung's
signage alfotment was yet to be determined.

3. The Third Mecting Of December 15, 1997

- 9345 Mr. Ellis asked the witness lo say who was at the meeting without looking at any documents.
He was, of course, entitled o do so, as that is the usual practice. However, in this case, all of the
“witnesses who were at the meetings, and in particular, Dr. Yeung, looked at the Minutes of the meetings
before atlempting to answer counsel's questions. That was the case practice.

9346 When asked who was present at the meeting without using the Minutes, he said that he, Dr.
Yeung and Mr. Pelling were there, and perhaps Mr. Tablotney. When he was asked could he recall what
happened, he said, "Not now". Mr. Ellis then stated that he was demonstrating "the recall of the
~witness". Dr. Li was then referred to Mr. Pelling’s December 15, 1997 Minutes of the meeting of that
date. He agreed that he had never received a copy of that document before coming to Court. He also
agreed that if he did not have the document before him he would have no independent recollection of the
-meeting.

%4347 I pause at this point to say that the same could be said of any of the witnesses giving evidence
-about what was said at meelings so long ago; that without something refreshing their memory they
- would have no recollection of the events to be related. It was a four year project for Mr. Symington, and

he did have his Agenda and his scribbled notes to refresh his memory. I observe again that all of the
other witnesses who attended these meetings had to read through the Minutes of the meetings, and think
‘about it, before responding to questions; and Dr. Yeung was no exception to this practice.

9:348  Dr. Li was told that Dr. and Mr. Yeung had said that no Resolution had been passed, that there
- was just a discussion. Would he agree? The witness asked, "Resolution in what form." The question
was, "Properly put forward and voled on.” And the answer was, "Not a formal vote, but in the discussion
we agreed to look into it further to see if we could resolve it. It was an ongoing thing." It was suggested
to him that what happened at the mecting was there was a lot of discussion, people were leaning in
different directions, and it was agreed to look into the signage issue further, and he agreed.

4349 It was suggested o him that the outcome was that there was no formal agreement on signage,
the parties agreed to look at it further and come to a decision down the road, and he answered "yes".

1[.'350 I pause at this point to note that what the witness was saying is consistent with the content of
the second Resolution contained in the December 15, 1997 Minutes. There it ig stated:

- Application for signage from strata lot (Unit 180) is tabled pending clarification of
signage entitlement for above unit based on unit entitlement.

Carried (two in favour, one opposcd)

What the witness was saying was that there had been no formal decision or vote on Dr. Yeung's
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‘application for signage. This is the case. According to the Resolutions it was pul off, or labled, pending -
clarification of her unit entitlement. But the Resolution was passed as Dr. Li testified on direct
- examination. -

4351 T have already noted my conclusion on the evidence, including Dr. 1.i's evidence, that it is more -
- likely than not that Mr. Pelling's Minutes of Deceraber 15, 1997 accurately described what occurred at
- that meeting; that those Resolutions were passed on a two 1o one vote. T am not prepared to find that Mr,
“Pelling simply made up the Minutes. [ have already observed that 1 found his other Minutes to be quite
accurate. Fmally, and most importantly, the Resolutions really set out exactly what happened at that
‘meeting, what the Yeungs were told by the other unit owners: signage allotments were to be based on
unit entitlement and the decision pertaining to Dr. Yeung's allotment was put off until it could be

calculated on a unit entitlement basis.

9352 I do not interpret Dr. Li's above interpretive evidence as evidence to the contrary. The
~questions and answers satisfy me that what Dr. Li was focussing on was whether there had been a final
resolution of Dr. Yeung's signage problem. Clearly, it was nof resolved at that meeting, and was put off
as the Resolution states. Again, T emphasize that the Resolutions described exactly what happened at
~that meeting and [ am satisficd that the votes described were taken.

' 4353 Dr. Li said that by the time the two March 1998 meetin gs were concluded he was aware of the
- City's position, as contained in its letter dated February 12, 1998. He Icft it to the developer and to Mr.
- Pelling to investigate. They were still looking into Dr. Yeung's signage allotment, -

91354 Dr. Li acknowledged that having seen Mr. Yeung's letter of May 15, 1998, he knew that the

Yeungs were taking the position that they had not received a response to their sign application made in
- November of 1997, He said that he was in the same position in the sense that he wanted to put up his
sign-and the signage allotments had not been determined. However, he was willing to wait for-the
~decision, pointing out again that it was not simply a yes or a no situation. IHe agreed also that the
"group” was dysfunctional because they were unable to resolve their differences. :

€355  Dr. Li acknowledged that he spent most of his days with his patients, and that he had a -
- receptionist who handled callers. It was put to him that when he said that most Notices were delivered to

~hir by hand, he meant to his office and he would not know how the Notice got there. He said that this
_ ‘was not true, that a lot of the time Mr. Weant walked in and asked for him. This occurred most of the
time.

%356 Dr. Li was asked whether cl.3 of the By-law was a "critical provision” to the By-law being
effective. When asked what he meant, counsel suggested that without ¢l.3 a unit owner could have more
~ than six feet of signage space on the north side and he agreed. In this regard I note that ¢.2 provides that
. the:maximum amount of signage on the common area for cach strata lot would not exceed the amount of
- signage space as determined by that strata lot's unit entitlement ratio. '

935 7 Inany event Dr. Li agreed that ¢1.3 was critical, and after checking agreed that it was not in the

Notice that came about as an amendment at the meeting. While agreeing that c1.3 was the real teeth of
the By-law, he referred to ¢l.2 adding that without allotment being based on unit entitlement "it would
‘not work either.” He, Mr. Pelling and perhaps Mr. Tablotney, with advice from Mr. Weant, drafted the
By-law. They left to Mr. Weant the question of notifying unit owners who did not attend about the cl.3
amendment. In this regard 1 do not recall seeing any recorded protest, or hearing of any, or any attempts

to amend the By-law further, or to set it aside, by Dr. Yeung,
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4358  When asked why they did nol enforce the By-law against Dr. Yeung immediately the By-law

- was passed, Dr. Li said that 1t was common property, Council wanted to please everybody, and stili

“hoped it could be settled without confrontation. He would not agree that from September 1998 to

December 1999 there had been no communication between the parties. He would not agree that the
reason that no steps were taken was because Council agreed that the sign could be left there. He said that

-from the very start it was Council's view that the property was common property.

9359 On re-direct the witness was referred to the December 15, 1997, Minutes of the meeting held

on that date. He was referred to his statemeat on direct that, "certain people leaned one way or the
other”, and asked what was discussed at the meeting. He said that it always had to do with signage
space, whether 1t was common property or it belonged to Dr. Yeung, whether it was unit property or a
common arca, [t was Council's position that it was common property and iis allotment would be based
on unit entitlement.

§ 360  He was then referred to the Minutes, noting that the Resolution was put forward and then
carried. He agreed that no decision on Dr. Yeung's application for signage was made at the meeting. He
was asked again about the words actually used by Mr. Ellis, that people were leaning in different
directions. He said i effect that he and Mr. Pelling were leaning one way and Dr. Yeung was leaning
the other.

4361  He was asked whether at the meeting they actually had to raise their hand to show support, or
lack of support, for the Resolution. He said that it was a formality which he was not quite "conscious
about - the process." He was asked whether there was an actual vote and he said, "Yes - it happened",
although he could not recall raising his hand. This evidence, in my view, supports my finding that the
Resolutions were passed.

§362  Finally, he was asked why the By-law was amended to include cl.3 at the meeting of August 6.

- He said that it was to make sure that the By-law worked out for everybody.

X1 EVIDENCE OF THE PROPERTY MANAGER, MR. C. WEANT

€363  Mr. Weant commenced his duties as the property manager on May 1, 1998. He had been-a

-property manager with Century 21 for about seven years. I would describe him as a professional

manager, experienced in the various areas where the unit owners and Council were having problems. |

found him to be a good historian, a truthful witness who attempted 1o give his best recollection of the

conversaiions and events which occurred.

4364 Mr. Weant was asked what were the primary issues that Council needed assistance with at the

-time of his appointment. He said that the most pressing thing was the preparation of the budget, and the
calling of the first A.G.M. to approve it, and to elect a Council. A budget is most important in order for -

«Council to assess each owner for a maintenance contribution, so that the Corporation can pay its bills.

“and carry on.

4365 He was made aware of the problem with signage. He was told that an owner wanted to obtain

-approval for signage which was to be placed on common property. He knew that the Act provided that
common property is under the control of, and required permission from, the Strata Corporation. He
recommended to Council that they should have a Signage By-law. They asked him for information on

sighage by-laws and he provided it. He recommended a By-law because of his previous experience,
including owners putting up signs on common property. At the time he was familiar with the City of
Richmond's Signage By-law.
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9366 In helping the Council draft the Signage By-law he was concerned with two factors, that
-signage allotment should be based on unit entitlement, and that atl unit owners would have the same size
of'sign on the north wall of the building. He said that the decision was made because it was felt that the
By-law would serve the interests of alt of the owners cqually. o

F367  Mr. Weant was familiar with the Unit Entitlement Schedule which devetopers must provide
‘when registering a Strata Plan. He said that he measured the linear footage availlable for signs on the
four sides of the building which was 177 feet. He then allotied cach unit owner's entitlement as a
percentage using the Unit Entitlement Schedule, Because Dr. Yeung's Unit was the smallest Unit, her
percentage of the total signage on all four walls was 14.75 feet. He believes that he prepared his
~calculations in late 1999. He advised Dr. Yeung of the amount of signage available to her at one of the
- Council meetings and in her office as well.

368  Mr. Weant said that when he was given a copy of Mr. Clark's letter ol February 12, 1998, he
- tried to contact Mr. Clark. My note of his cvidence is as follows: '

1 left him two votce mails indicating to him that T did not believe his authorization was
~ enforceable to put a sign anywhere on a piece of private property, and that he should
have consuited the Strata Corporation {o {ind out if that sign placement was authorized.

“He was referring to the fascia Jjust above Dr. Yeung's unit. The witness continued, referring to Mr. Clark:

" Hedid not respond to my voice mails. I tried to contact him again. I was unsuccessful. T
.+ left another voice message asking him to respond to my questions or set up a meeting
date to talk about it, and | received no response from him.

He sent a note to Mr. Pelling reporting the problem. Mr. Pelling was aware of his posttion on ownership
- and of the fact that he was raising it with the City officials. I accept his evidence as to his attempts to
- communicate with Mr. Clark. I have concluded, with respect, that there must be some flaw in Mr.
Clark's system of recording and communicating telephone messages.

o 9369  He was then referred to Mr. Yeung's letter dated May 15, 1998, to Mr. Pellin g advising, among

- other things, that he intended to put the sign up on May 19, 1998. The witness said that he spoke to: Dr.
~ Yeung in her office about the letter, and advised her that she did not have perniission to put up a'sign,
and that it was far too large. It is interesting 1o note as well that the conversation took place before the
- June 24, 1998 first A.G.M.. Tt is clear, as well, that nothing could deter Dr. Yeung from her unyielding

view that somehow, against all reason, she was cntitled to the large signage she claimed to the exclusion
-of her fellow unit owners. '

4370 At that time, Dr. Yeung told him that she had permission to put up the sign; that the By=law
Enforcement Officer told her that she could put up the sign, and the developer said that she could put it
- up as well. He said that he told Dr. Yeung that what she had been told was not trug, the sign was not -

supposed to be there. '

%371 Inmy view, it is of some importance to note that the sign was put up after Dr. Yeung had two
~conversations' with Mr. Weant in which she was told, by this professional, that her percentage of the
signage would be relatively small (less than six feet on the north wall) and that what she had been told
by the Enforcement Officer, and what she (alleged) was told by the devcloper was wrong. 1 observe also
that this is the context of the events surounding Dr. Yeung's non-attendance at the June 16 and June 24,
1998 meetings.
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§372  With regard to his letter of May 22, 1998, to the unit owners requesting a contribution of $800,
he said that Dr. Li and Mr. Pelling paid him the monies immediately. Dr. Yeung paid her $800 close to a
month later (it was subsequently shown that he was mistaken on this point) and wanted an accounting.
‘The developer refused to pay any monies. The owners were asked to participate in an equal payment,
which would be applicable to the first year of operations, when the final accounting of that year's
operations was balanced. The monics paid would be applied to the unit entitlement amount owed by
-each unit owner for the first year of operations.

4373 The witness prepared all of the documents, the Notice, Agenda, the proposed budget and the
- Unit Entitlement Schedule for the June 16, 1998 A.G.M. The purpose of the meeting is stated on p. 1 of
the Notice, namely, to inforim the owners of the operations of the Strata Counctl, to adopt the 1998-99
Operating Budget and 1o elect Council for the coming year. It also gives notice that no owner is entitled
to vote at any General Meeting unless all the contributions payable in respect of the strata lot had been
duly paid. He said that at the time he had no record of who owed what, or of the previous yeat's
accounting. Thus, everyone was entitled to be at the meeting.

§ 374 Dr. Yeung testified that she received no Notice of the decision after she sent her letter. No one
got back to her and said whether they would or would not proceed on the 24th. It will be seen that this is
not the case; that prior to the meeting of the 24th, she telephoned Mr. Weant to ask if the meeting was
~ going ahead and she was told that it was. I would observe that it must have been obvious to her that the
meeting had to proceed, if for no other reason than a budget had to be fixed. Mr. Weant said in response
to this that a Nofice of the adjournment was sent to all owners mdicating that the meeting would be
seven days later, and there werc no inquires. e then sent out a letter dealin ¢ with the new date, which
was one week later, and then received Dr. Yeung's letter asking that he reschedule.

91375 When he received Dr. Yeung's letter he went over to the building to speak with Dr. Li and
LeGear Pelling. They decided to have the meeting on the date fixed, June 24, 1998. When asked why he
said that on other occasions it always scemed difficult for Dr. Yeung to attend. Many adjustments had to
. be made to accommodate her. He said: "The two owners said enough is enough”. They would go with
the date prescribed in the Act. After being instructed to leave the meeting for June 24, he received a
telephone call from Dr. Yeung who enquired as to whether the meeting would proceed on the 24th, and
he told her that it would. However, he did not receive a Proxy from the Yecungs.

376  Mr. Weant prepared the June 24, 1998, Minutes. He was referred to the topic "Signage"
therein, and it was put to him that there was nothing in writing to indicate that the developer had
established a proportional signing ratio. He said that he did not agree, and noted that the Unit
Entitlement Schedule was attached to the Strata Plan which was registered. I observe also that the Unit
‘Entitlement Schedule was included in the package provided for the June 16, and then the June 24
meetings; and finally, that T am satisfied that the Yeungs knew all about the Unit Entitlement Schedule
long before June of 1998.

4377 Mr. Weant was referred to his letter dated July 8, 1998, to all unit owners, advising themof

- their new monthly assessments for their maintenance payments. He confirmed that Dr. Yeung did not
pay her June 1, July | or August | assessments prior to the August 6, 1998, E.GG.M. The Yeungs did not
tell him why the payments were not made, and they did not attend the meeting. A short time after the
meeting they told him that they felt that they were not in arrears because of the payment of $800.in May.
They believed that they had a credit against the 1998-99 opcrating budget. Apparently at the time they

- did not complain about not being served with Notice of the meeting, or about the validity of the meeting.

91378 Mr. Weant said the purpose of the $800 was to cover the previous year's expenses where the
Strata Council was short approximately $2,800 for the payment of its bills. He said that when Mr,
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~Yeung told him that they were not in arrears, he told Mr. Yeung that they had not made any payments
~ for the present operating budget. and he was in three months arrears on the present operating budget.
4379 The other two owners made their payments and thercfore were in good standing with their
‘maintenance payments. Unlike Dr. Yeun g, they did not-request that any overpayment made prior to the
~ budget being passed on June 24 be set-off against monthly assessments made from June 1 on. In this
- regard Mr. Weant said thal af the time there had been no account reconciliation for the previous year, so
he did not know whether the $800 would cover those expenses; that it was possible that mere than $800
was owed. In any event, as far as he was concerned the Yeungs were in arrears for the first three months

~of the current year. 1t is seen that 1 am in agreement with this conclusion,

9380 Mr. Weant said that the purpose of the BE.G.M. of August 6, {998, was to have the owners

consider the Special Resolutions pertaining to a penalty for late payment of an assessment and the

~-passing of a Signage By-law; both important matlers to the Yeungs, [ would suggest, if they intended to

~carry on with their position with regard to the late payment of their maintenance and the use of their
substantial signage.

9381 The witness was then referred to his postage and photocopying records for the month of July.
They show that on the date of the Notice, July 21, 1998, cight photocopies were made of the Notice.
‘They also disclose that no postage was charged out for the month of July. fie was then asked if there
. were no charges for postage, how were the photocopics of the Notice delivered, and he said "T delivered
“them" to all three owners. He did not have any instructions not to deliver the Notice to Dr. Yeung.

- 4382 The witness was referred to Ttem 3 - Eligibility, on the face of the Notice. He said that only
‘owners whose account was in good standing at the beginning of the meeting could vote on the
- Resolutions. LeGear Pelling and Dr. Li were in good standing. Dr. Yeung, who had not paid her first
. three-monthly assessments, was not eligible to vote. He then observed that while only Mr. Pelling and
-Dr. Li attended at the meeting, and were eligible 1o vote, the two men constityted a quorum under the
“Act.. T agree with his conclusions that Dr. Yeung was not eligible to vote and that in the circumstances
~the two men constituted a quorum. g

4383 He was then shown bank statements which showed the two payments in the amount of $214
paid by LeGear Pelling and Dr. Li, and that Dr. Yeung was in arrcars for three months assessment. The
records also show that as of June 21 the Council had a balance of $6.33 in its account.

4384 Mr. Weant was taken through the Minutes of the meeting of August 6, 1998. The revised By-
law is°to be found on the last page. He said that the amended provisions of ¢l.3 were added during the
-meeting, to make sure that every owner would have an equal amount of signage on the front of the
building. When asked whether he was required to give Notice of the amendment, Mr. Weant said that it
was not required; that under the Act Special or Extraordinary Meetings can be voled on, and can be
-~ amended because of the generality of the Resolution.

9385 . In this regard it scems to me that not every amendment made at a meeting requires notice,
-especially if the amendment is not substantial. In the case at Bar, notwithstanding the interpretations of
‘some of the witnesses, the amendment is not substantial with regard to Dr. Yeung, and it gives her more
signage space than she would have been entitled to if the Unit Entitlement Schedule had been strictly

 ‘applied. She said that if she had been given Notice, she would have attended the meeting and voted

~against the Resolution, That assertion may be entitled to some weight if the issue is whether or not she
was given Notice of the meeting, but that is not the issue here. I have found that she was given Notice of
the meeting, and of the fact that she was not eligible to vote, and that ends the mater. F urther, I would
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-not give the same weight to the assertion where the issue is whether or not to vote for an amendment
which is beneficial to her.

- 386 Finally, Mr. Weant says that the amended Resolution was carried unanimously, while only a
- 75% majority was necessary. | am satisfied that this is the case.

' '1]387 Mr. Weant was also referred to his records for the month of August, 1998, pertaining to
postage. The record showed that two sets of Minutes of the E.G.M. were mailed out on August 11, The
postage record shows the postage used. Mr. Weant says that he hand delivered the other copies.

388 Iturn now to Mr. Weant's evidence on cross-examination. He agreed that the Corporation was
~not running smoothly when he arrived. He would not agree that it was his job to straighten things out
and get the Council going; although I observe, in effect. he did so. His job was to verify invoices etc,
and to do the accounti ng work. The Strata Corporation, he said, was self-managed.

9389  He agreed that two arcas required attention. First, the preparation of the June 1, 1998 budget,
and second, straightening out the previous financial period. At the time he knew that Mr, Yeung had
resigned as Treasurer and no one was tending to the day-to-day finances of the Corporation. He was also
‘aware of Dr. Yeung's signage 1ssue with Council.

4.390  He saw the City of Richmond's letter of February 12, 1998, around the same time, probably

earlier than June 24. He had a copy of the City's By-law, which he used for general purposes, in his

-office. When asked whether he knew that the City would allow Dr. Yeung to put up her sign, but no one
o eise he said "yes", but added that he did not understand the City's conclusion.

-'ﬁ[ --39I He was then cross-examimed with regard to his attempts to communicate with Mr. Clark. This
- occurred over a two or three day period. He has also attempted to discuss the City's position with anyone
~at the City since that time. He went to the By-law and Signs office. He spoke with a clerk named Kim;
~“he also spoke with a clerk named Holly. On both occasions he asked 1o speak to Mr. Clark, who was
“-unavailable. He never wrote or emailed Mr. Clark. He did not leave a message to have him call because
he was out at the time when he spoke to the clerk. He did leave messages on earlier occasions. The calls
were not returned.

4392  The witness was told that Mr. Clark said at trial that without Dr. Yeung's consent the City
- would not grant any one a oermit to place signage above her Unit. He was asked if he had any reason to
say that Mr. Clark had no authority to take that position. He said that he believed that he did. The gist of
his view was that the City had no authority over private property without consulting the other unit
‘owners; that an owner canmot place a sign on common property which affects the other owners' rights.

9393 When asked whether that was his interpretation of the Sign By-law, he said that it was what the

City clerks told him. When he was asked whether he was saying that Mr. Clark's interpretation of the
- By-law was wrong, he said that Council was right. He said again that Mr. Clark was wrong if he said
*-that a person could put a sign anywhere on private property without regard to the other strata owners.
~ The location of Dr. Yeung's sign is still subject to the approval of the Strata Council.

4394  Iseeno purpose in continuing with Mr. Weant's evidence on cross-examination with regard to
an apparent "clash” between the City's By-law and the duties and powers of the Strata Corporation;

- -although perhaps it does demonstrate that the witness has some experience in these matters. The gist of

what he is saying is that having joined the Strata Corporation, Dr. Yeung simply camot do what she
wants with the common property to the exclusion of her fellow unit owners and without regard to the
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- directions of the Corporation. Nor can the City foree the Strata Corporation to permit Dr. Yeung to put
up her sign over the common property and without regard to the interests of her fellow it owners and
~ the directions of the Corporation. T agree.

9395 1do not see the necessity of contmuing with Mr. Weant's cross-examination since his answers
‘do not advance the plaintiff's case. Mr. Weant acknowledged that the Yeungs repeatedly told him that
they had overpaid their coniribution for the previous year, and wanted a Reconciliation done; and he told

~* them that if there was an overpayment it wouid be credited to their account. He actually said this in his

letter dated May 22 to Dr. Yeung. | accept his evidence that he delivered his "rou gh note" to Dr. Yeung
in response to her letter of September 6, 1998,

396 Thave already stated my conclusions that on August 6, 1998, Dr. Yeung's budget account was
- in arrears and that she was not entitled to vote at the meeting on that date; regardless of the fact that it
‘turned out later that by that date she had overpaid her contribution to the previous year's expenses by
- $1,040.67. Tn my view, on November 6, 1998. she was not entitled to set-off those monies agaiust her
~budget asscssments which she refused to pay afler June I, 1998. There were no monies in the
- Corporation's account and the June 24 budget did not allow for the rebate of her overpayment and those
~of the other unit owners. The rebates would have to await the followin ¢ year's budget as a credit.

4397  On re-direct Mr. Weant was asked whether he had any reason not to deliver the Notice of the -

“August 6, 1998, meeting to the Yeungs and he said "no". He then reiterated his carlier evidence (which 1

-probably have not detailed sufficiently, and which I accept) that his photocopying and postage records,
~and the fact that he had hand delivered the Notice to the other two owners in the same building, caused -
~him to conclude that he hand delivered the Notice to Dr. Yeung, or to her office. He also said that -
- generally speaking his practice on all strata corporation matters was to deliver Notices, letters, etc., by
~mail. Here hand delivery was used more often because of the proximity of his office to the strata

- building.

 XIL THE SUBMISSIONS
1. The Submissions of Mr. Ellis

9398 Itun briefly to the submissions. It will be seen that I have dealt with most of the issues, side

~ -+ iissues.and points raised by Mr. Ellis in his writlen submission. In demonstrating this 1 will refer only to

~some of the issues or points initially raised by him in his written submission. It will be seen that, with .
- respect, they are contrary to the evidence and to the facts to which they give rise.

3 399 Mr. Ellis commenced by saying that:
. Connie Robson spoke to the developer's agent, and was advised that there was no

" restriction on signage placement and that Dr. Yeung would be able to place her
- adverlising signage above the store front windows of her Unit.

- And:
- -Without seeking legal advice, but relying on the representations from the developer, she

+ entered into a Contract of Purchase and Sale to purchase strata lot 2.
- (Emphasis added).

41400 There is no acceptable evidence before me to support these assertions. The evidence, including -
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that of Mr. Symington, and even that of Ms. Robson, is overwhelmingly to the contrary. These "events"
simply did not happen and I need not refer to the "no representations” clause in her Contract.

§401  Counsel said that "no conclusive reply was given during the fall of 1997" to Dr. Yeung's
signage application. As I stated earlier, this simply is not so. The Yeungs knew, at least from the carly
meetings onward, that it was the Council's position (responsc) that the buildin g signage would be shared
by all unit owners on a unit entitlement basis; and that nothing remained for response to Dr. Yeung's
application save the determination of Dr. Yeung's pereentage of the signage on application of the Unit
Entitlement Schedule.

402 The words "no conclusive reply” can only apply to the Council's determination of her
percentage of the signage; and | am satisfied that in all probability the Yeungs applied the Schedule to
the known signage space available, and ascertained that her expected allotment was minimal when
compared {o the other unit owners and, in particular, when compared to the amount of sighage she was
claiming,

4403 The argument that Dr. Yeung informed Council that as they would not give an answer 1o her
application she intended to install the sign, falls as well on barren ground. She was fully informed of the
circumstances, and of what her signage rights were (including Mr. Weant's advices) at the time that she
went ahead and put up her sign.

1{__.404 Dr. Yeung never had any right to put up her sign. Once she purchased her strata Unit, she.

: ..became a part of the Strata Corporation, and subject to its community interests as opposed. 1o her

.:-'i_'n'di\;ridual...intcrest; which included the control, management and administration of the- common -

= .-.-:p'rdp_efty;-"Her only interest in the common property is proportional to the unit entitlement of her strata

lot..She was not entitled to use even her interest in the common property in a manner which.would
interfere with the other unit owners' interests; and, in any event, she was not entitled to use the common.:
property without the express approval of the Strata Corporation as expressed by the Council.,

4405 Counsel argued that Dr. Yeung was not given Notice of the August 6, 1998 E.G.M., and that it
was a critical issue. It denied Dr. Yeung's right to maintain her sign installation. I have found on the
conflicting evidence that it is highly probable that Dr. Yeung was given Notice of the meeting by Mr.
Weant, and chose not to attend in the context of its purpose. Again, she had no right to install or o
‘maintain the sign. Even if the Special Resolution (the By-law) was invalid, she did not have any signage
rights, and the Council still had the right to take the sign down. :

9406 - Ihave also made it clear that I am satisfied that in the circumstances Dr. Yeung was in arrears
~.of her monthly maintenance fees which were so vital to the Strata Corporation carrying on from June 1,
1998; that she was therefore not entitled to vote had she attended the August 6, 1998 E.G.M..

9 407 It is equally incongruous to argue that Dr. Yeung's signage was grandfathered in the .
“circumstances of this case alone, and in the face of evidence to the contrary which I accept. It may be
aceurate to say that there is a standoff between the position of the Strata Council and that of the City of
~Richmond. This has come about as a result of Dr. Yeung's wrongful persistence in her claim that she is
entitled to the signage she claims; and it matters not whether the By-law 1s in fact valid. I am also
concerned that the City of Richmond has not been given the full picture of the facts and circumstances
‘surrounding Dr. Yeung's application for the permit to put up her sign, and the involvement of the Strata
‘Corporation. I question whether Mr. Clark would have told Dr. Yeung, that as a member of the Strata
Corporation she could put up her sign without regard to the rights and interests of the other unit OWRErs,
as well as the position of the Corporation, simply becausc of the signage permit granted to her by the
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“City. She was not entitled to put up the sign.

4408 1tum now to Mr. Ellis' more detailed submissions on specific matters,

o _-X’iH.-CREDI.BJUFY OF AND COMMENTS ON WITNESS

409  Mr. Ellis submits:

There have been disputed questions of fact at this trial, and the Court will have (o assess
the credibility of witnesses. The plaintiff's position is that where there is conflicting
evidence, the evidence given by the plaintiff and the witnesses catled on her behalf,
ought to be preferred to that given by the witnesses for the defendant.

- There were a number of meetings which took place. Many of the witnesses for the
defendant had no independent recollection of the meetings and could testify only with
the aid of memorandum from the meetings. Dr. Yeung, and her husband, Herve Yeung,
however, did have an independent recollection of the meetings. This is reasonable as

 this was an issue of paramount concern to them, whereas it was not of as great concem
to the other witnesses.

{Emphasis added).

4410 I trust that [ have made it clear that I am not in agreement with these submissions. Neither Dr.
- Yeung nor Mr. Yeung demonstrated any independent recollection of what was said or done at the
 meetings. They demonstrated very poor recollections, even with the assistance of documentation.- Al of

- thewitnesses gave evidence about conversations and events which occurred five or six years earlier. -

None of the witnesses was perfect. And contrary to the submission, generally all of the witnesses,

“particularly when giving evidence about what occurred at various meetings, had to consult documents,

-+ usually the Minutes of the meetings, in order to answer questions put to them, Dr. Yeung and Mr.. Yeung
Were no exception, "

4411 I have alrcady said that I did not find Dr. Yeung, Mr. Yeung and Ms. Robson to be good
historians at all times. I prefer the evidence of Mr. Symington, Dr. Li, Mr. Tablotney and Mr, Weant
“-over. their evidence, where the evidence is in conflict; although, as I have said, none of them were
“perfect witnesses. While the evidence of these defence witnesses may emphasise different parts of the
unfolding story, and may even seem 1o be in conflict in some respects, particularly on collateral matters,
~(and it is not simply a matter of numbers) I find their evidence 1o be consistent, and much more in line,
with the preponderance of probabilities to which the circumstances give rise. Finally, I would not make

o a substantial finding in favour of Dr. Yeung, on the basis of her evidence or the evidence of her husband,

' :'u'nless their evidence was consistent with, or corroborated, by other evidence which I do accept.
- XIV. RELATIONSHIPS BETWEEN THE STRATA OWNERS
4412 As |1 stated earlier, I am unable to accept the Yeungs' evidence as to the tone of the meetings, |
- and that 1t was a one sided affair. [ am satisfied, as T have said, that the meetmgs were a give and take
~ situation, and that the Yeungs were just as vocal and adamant when advancin g their interests as was Mr.

- Pelling, and later Mr. Tablotney, when advancing theirs,

1[413 - T'am also unable to accept the "preferential treatment” argument as regards LeGear Pelling's

- “pylon and Dr. Li's usc of the small space beneath the stairwell. LeGear Pelling became the owners of the -

pylon sign pursuant to their Contract with the developer and the s. 22 Grant of Easement, Dr. Li's use of
- the small space beneath the stairwell also came about as a result of his agreement with the developer,
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-although as I recall, it was not expressed in his written Contract.

414 T observe that these are matters which, if found to be wrong, can be corrected; although in the .
case of the pylon, T understand that it has been sold to the defendant Corporation. In any event, in my

~view, they do not constitute evidence of oppression alone, or together with other perhaps more trivial
“matters of complaini. | am satisfied that they were only raised by the Yeungs during the first few

- -meetings when they found that Dr. Yeung's proposed signage was strongly opposed by the other unit
owners and the Council. Dr. Yeung (still) had no right to pat up her sign.

4415 Clearly, Council's motivation was the communal interests of all of the unit owners, not

-personal gain or advaniage. Further, success by Dr. Yeung, as regards these complaints, cannot

- somehow lead to a finding that she was ever entitled to pul up her sign. What T have said applies equally
to LeGear Pelling's use of the common electrical supply; although it is clear that the line should have
“been disconnected. The other unil owners apparently thought it was a trivial matter and considered it in
hght of LeGear Pelling's conduct in helping to maintain the Corporation when it was without funds and
the elevator was prevented from workin g.

.- XV.THE 1997 MEETINGS

~ 9416 T have already dealt with these meetings in the evidence of the various witnesses. However, |

will repeat here that T do not agree with Mr. Ellis' version of what was left for decision by Mr. Pelling

- and. Mr. Goertzen. As 1 hopefully made it clear earlier, what was left was nothing more than the

~calculation of Dr. Yeung's signage percentage or space based on unit entitlement; a calculation which, 1
-am satisfied, the Yeungs were perfectly capable of making on their own.

9417 T also repeat that I have concluded on the conflicting evidence that it is more likely than not
-that the December 15, 1997, Resolutions were passed; and that Mr, Pelling's Minutes of that meeting

- accurately describes what occurred. In my opinion, Dr. Li's evidence goes no further than

~ acknowledging that at that meeting therc was no formal disposition of Dr. Yeung's signage application:
- -that he was not saying that the Minutes were inaccurate.

- 4418 . Finally, as I stated earlier, even if it can be said that the Resolutions were not passed, and 1 am
not prepared to make that finding, it does not assist Dr. Yeung's case: because at the least, the December
15,°1997 Minutes sets out cxactly what happened at that meeting according to the evidence of the
witnesses, whose evidence I accept. The Council made it clear that signage on common property would
‘be approved by Council upon application by unit owner on the basis of unit entitlement, and that Dr.

~Yeung's allotment would be put off pending clarification of her allotment based on unit entitlement. The
~Minutes do not demonstrate any intention on the part of Council fo grant signage rights to Dr. Yeung,

| - other than in the manner specified.
XVI 1998 Events

4419  I.do not find it necessary to review Mr. Clark's evidence. While Mr. Tablotney and Mr. Weant
- were unable to communicate with him, I accept their evidence as {o their atternpts to do so, and that, in

fact, they were able to speak to a clerk who in effeet led them to believe that the situation was not as
black and white as suggested by the Yeungs.

9420 In any event, I do not propose to deal with the asserted "dispute” between the City of

' Rik_;hmond and the Strata Council, other than to say that it can be resolved by Dr. Yeung consenting to
the proposal of the Council of the equitable sharing of the signage, and perhaps making some agreement
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with other unit owners about their particular space. The "disputc" or conflict is really between Dr. -
Yeung's rights as an individual and her rights as a member of the Sizata Corporation. She basically gave
~ - up the former in favour of the latier when she became a member of the Straty Corporation.

W42 I am also satisfied, having considered all of the photographs before me, particularly those

- showing signage over another unit owner’s premises with an arrow pointing to the actual location of the

~sign owner, that some arrangement or accommodation may be made with the City of Richmond. Even
Dr. Yeung uses a sign with her signage on her glass window.

9422 1have already dealt with the content of Mr. Yeung's May 15, 1998 letter and do not propose to
deal with it further. It is misleading and inaccurate, and would not Justity Dr. Yeung's conduct in putting
-up the sign, even if that were noi the case. '

423 Thave also dealt with the fact that Dr. Yeung did not advise the Council that she' would not be

attending at the June 16, 1998 meeting, and then advised that she could not attend at the rescheduled
- meeting on June 24. While gencrally speaking, the Court could not condone a deliberate failure to notify
Dr. Yeung of any meeting, the conduct of both sides must be considered in light of the context,
mcluding what was going to be done at the meeting to Dr. Yeung's knowledge, and the probable
oulcome of the meeting, again to her knowledge. Further, I am satisfied that she was told by Mr. Weant
 that the meeting would proceed on June 24. She could have used her Proxy :

9424 Tt must also be observed that the only real complaint Dr. Yeung had with the outcome of the
~June 24, 1998 meeting was the statement in the Minutes with respect to her signage; a statement which
1s ‘quite accurate in its contex!. The Yeungs knew, from the package given to them when Dr. Yeung
~purchased her Unit, and from what they were told during the first three meetings, and from ‘the
“Resolutions passed on the December 15, 1998 meeting, that the building signage would be allotted-on
- . the basis of unit entitlement and that the si gnage claimed by Dr. Yeung far exceeded her unit entitlement

~allotment.

425 T am therefore of the view that Mr. Ellis' statement that "the evidence was that there was no

signage rules prior to the August 6, 1998 E.G.M. Resolution" is somewhat inaccurate, when considered
~in'context. I take him to be saying that there was no signage rule preventing Dr. Yeung from putting up.
- her sign. 1 do not agree; see the Act; additionally, I respond by saying that there was no signage-Rule or
_“Resolution permitting her to put up her sign, or any sign. She never had that right. -

4426 - Mr. Ellis argued that notification of the E.G.M. is a critical issue. | agree that it is critical to the
“issue of the validity of the two Special or Extraordinary Resolutions, and of the By-law which was
passed. However, In my view, it is not critical to the issue of Dr. Yeung's entitlement to put up her sign,
- or to the issue of the Council's entitlement to take it down. While T am of the opinion that the Signage

- By-law was validly passed, it matters not whether it was because Dr. Yeung had no right to pul up her

~sign, and Council had every right to take it down. -

9427 I earlier dealt with the conflicting evidence as to whether Dr. Yeung was given Notice of tlie -
August 6, 1998 meeting. I repeat my finding, that it is more likely than not that the Notice was hand

~delivered to her, or to her office, and that she had sufficient notice of the meeting; that 1 am unable to
accept Dr. Yeung's evidence that she did not receive the Notice.

9428 Tobserve also my conclusion that the amendment to ¢l.3 of the Byw\law, which was done at the

meeting, was not as substantial as argued by Mr. Ellis. It seems to me that cl.2, which makes it clear that
- signage space will be determined by unit entitlement, already covered the situation, which amending ¢1.3
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covers, although the latter makes it perhaps a little clearer, and gives Dr. Yeung more signage than she

- would have received if the unit entitlement ratio was strictly applied and no amendment had been made.

9429 Fnally, I do not accept Mr. Ellis' argument, perhaps more by implication, that Council, having
~ailed to give Dr. Yeung Notice of the E.G.M., and when she did not attend, took the opportunity to
significantly amend the proposed By-law "to further restrict and affectively prohibit Dr. Yeung's signage

‘and to nullify the decision of the City of Richmond”. While that may be a result, and I need not find
- -whether or not it was, T repeat that | am satisfied that what Council was doing was at long last
attempling to specifically contro! building signage so as to prevent Dr. Yeung, and in deed any other
unit owner who might in the future attempt to follow in her footsteps, from taking over a substantial
~amount of signage to the exclusion of their fellow unit owners.

XVIL GRANDFATHERING OF DR, YEUNG'S SIGN

4430 Ihave deall with the question of grandfathering on more than one occasion. I do not agree with
he final submission that:

- In the fall of 1999 the issuc of their sign was discussed at a Council meeting, and it was
agreed that as no sign rules had been placed at the time they installed their sign. their
signage would be grandfathered, and not affected by the August 6, 1998 Sign By-law.
Their evidence is consistent with the inaction of the Strata Council.

(Emphasis added).

- There is no acceptable evidence thal anyone on Council even suggested that Dr. Yeung's signage should
be grandfathered. The evidence which I accept is, that Dr. Yeung was the one who suggested
~grandfathering as part of her continuing assertion of the signage rights she claimed; and she was told
- that it would not be grandfathered. In any event, there is no evidence before me that it was "agreed” that
“her sign would be grandfathered. If that had been the case, 1 have no doubt that the grandfathering,
~which would have ended years of confrontation, would have been recorded and a proper Resolution in
that regard passed by Council. As I said earlier, in my opinion it did not happen, and I reject the Yeungs'
~evidence that it did, if that is their evidence.

€431 I turn briefly to Mr. Ellis’ submission of 16 points which he describes as "the indicia of this
~ oppressive and unfairly prejudicial conduct in this case”. I do not find it necessary to deal with each item
in turn at this point. Most of these assertions are contrary to the evidence, or to my findings of fact, or
~are really to do with the signage issue and Dr. Yeung's conduct in persisting that she had the right to put
up the signage claimed (on more than one basis) and which was clearly not the case.

41432 1 repeat again that in my opinion, Dr. Yeung has not proved, on the balance of probabilities,
“that which she must prove under the Act, that is, mis-conduct amounting to oppression and undue
“prejudice; that her evidence and the evidence of her husband alone, and also together with the evidence
of the defence witnesses, whose evidence 1 accept, clearly shows that she was not entitled to the signage
~she claimed all along, and when she must have known that that was the case, and that she was the author
~of her own misfortune, whatever that was in fact. In this case, in my opinion, if there was any mjury

done, it was done by Dr. Yeung and her husband to the Strata Corporation and to her fellow unit QWHiers.

41433 1 do not find it necessary to refer to the cases referred to by counsel. Assuming, but not
- deciding, that the provisions of's. 42 of the Act support or give rise to a cause of action by the plaintiff
for damages, it is my view that the plaintiff cannot succeed in law. Generally speaking when the Court
“considers whether in the management of the Corporation, the conduct of the Council has been
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~oppressive to a umit owner, consideration is given to cquitable standards of conduct in the circumstances
‘of the case; did the Council act fairly or in good faith? Was their conduct just and equitable and so on, in
the circumstances of the case?

- 4434 Where the Court has to determine whether an act or acts are unfairly prejudicial to an unit
owner, an investigalion iito whether the act or acts are unjust and inequitable in the circumstances is

. also conducted. However, the emphasis appears to be placed on the effect or the results of the act or acts

~on the unit owner, with the emphasis being on the word "unfairly”.

§435  Whether the conduct has been oppressive, or the act unfairly prejudicial, is a question of fact in
the circumstances of each case. And it must be remembered that in the sirata world, the majority, as

defined in the Act, rules. In the final analysis, unless the conduct or the results of the act is unjust; the -

majority will have their way.

41436 In the case at Bar, the evidence falls far short of establishing that in the management of the

Corporation, its affairs were conducted in a manner oppressive to Dr. Yeung as a unit owner, or:that its
act or acts were unfairly prejudicial to her. There is no evidence before me that the defendant

‘Corporation has conducted itself other than in good faith. What the Council has been doing when
dealing with Dr. Yeung is simply protecting the common property rights of all of the unit owners from
Dr. Yeung's asserted individual rights (which she is not entitled to) pursuant to its statutory duty. The
“effect on Dr. Yeung, should she fail, would be that she would not attain interests and rights in the
- common property which she does not have, and which belong to her fellow unit owners. However, were
she to succeed, they would lose their interests and rights to her, the Act would be breached and the strata
-concept of community interests destroyed. :

2. . The Submissions Of Ms. Murray

41437 ~ In the circumstances, { do not find it necessary to consider Ms. Murray's submissions in-detail,
“given-my findings of fact on the evidence on both issues of signage entitlement and credibility, and my

- -view of the submissions made by counsel for the plaintiff; although I will deal with counsels' issues. I do

not necessarily agree with everything Ms. Murray has said, but I am basically in agreement with her
submissions.

A. Credibility Of The Witnesses

4438  1agree with Ms. Murray's submissions on the question of credibihity i so far as they go. I-need
not repeat my views already expressed on this issuc.

4439 1 turn now to counsels' issues as stated in Ms. Murray's submission.

B. Liability

| 440 Tssue 1: At the time the plaintiff purchased her Unit in the commercial building located at B

- 7340 Westminster Highway, Richmond, B.C. (the "building") was signage on the north and east fascias
included in the plaintiff's Contract of Purchase and Sale? =

‘The answer is in the negative. The evidence in this regard is overwhelming, as is the evidence that Dr.

Yeung was never told by the developer that she was entitled (o the signage she claimed, or that her
signage rights were unrestricted. '
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9441 In his reply, Mr. Ellis appears (o resile from his client's evidence that they were told by the

| - developer that she had unrestricted rights 0. the signage claimed, his position now being that the

. ‘building signage was discussed {(contrary to the evidence of Ms. Robson) and that no specific limitations
of that signage were included; that it was because of this that Dr. Yeung "understood” that the ability to

- mstall signage on her wall would be included with her Unit as "a given”, "similar to the purchase of a

- car including integral components such as doors”. reject this submission, as welt as the evidence on
which it is based.

4442 Issue?2: Isthe si ghage arca on the north { Westminster Highway side) and the east fascia of the
- building common property”?

The answer is in the affirmative. [ agree basically with Ms. Murray's position in this regard. The signage
area in or on the outside of the building is in fact, and in law, conumon property. I do not accept Mr.
Ellis' submission in his reply, which ignores the wide definition of the word "common property” in the
‘Act, and is based solely on the fact that access to the signage spaces is through the interior, rather than
the extertor wall.

41443 - Issue 3: Did the City of Richmond grant to the plaintiff a valid sign Permit for the installation
~of'sighage on the north fascia, or Westminster Highway side of the building?

I do not agree with Ms. Murray's submission that the City's sign permits are invalid because-.-they
mistakenly refer to the south elevation as opposed to the north elevation. Further, I do not believe that it
isnecessary for me to decide whether or not the permits are valid. :

94444  1do not-wish to attempt to resolve the differences between the Chty of Richmond and the Strata

‘Corporation, if there are real issucs between then. However, 1 do have some doubts that Mr. Clark, who
* appeared to be somewhal reluctant in the witness box, would have granted the permit had he known the -
~whole story. In-any event, in my opinion, Dr. Yeung, as a member of the Strata Corporation, - was:not.
~entitled to put up. the sign she claimed on the signage area, which is common property, without & duly -
passed Resolution of Council approving the sign; and without such approval, the obtaining of a permit
{from the City of Richmond does not assist her.

9445 . Itis seen that I do not believe it is necessary for me to decide whether or not the City's permits -
* -were valid, particularly in the absence of the City of Richmond. However, if il was necessary for me to
do so, I would find the permits to be invalid in the sense that the City cannot grant rights to Dr. Yeung
ove propcrty owned by others, or in which others have a definable interest. However, at the same time,

1tseems to me that the City can prevent other persons from putting up signs on their own property. above
“Dr. Yeung's unit. '

- 1{-446 - In my view, the question is not whether the permits are invalid. Rather, it 1s whether,.as
“between Dr. Yeung and her fellow unit owners, and the Strata Corporation, she can insist on 4 right'tc
-putiup the sign because she has a permit from the City of Richmond to do so. The answer is-in the
negative, R

9447 - Issue 4: If the City of Richmond has granted the plaintiff a valid Sign Permit to install sighage
~on the north and east fascias of the building, can the City of Richmond determine that only the plaintiff _
is entitled to that signage space when the buildin g 1s a commercial strata building? In determining this
issue, is the Richmond City By-law subordinate to the Condominium Act, RS.B.C. 1996, ¢, 64 (the
Condominium Act)?
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- The 1ssue could be better stated. T do not find it necessary to determine whether the City's By-law is

o on the north and east fascia of the building, can the defendant restrict the amount of signage the plaintiff -

~Subordinate to the Act. 1 have already expressed the opinion that the City of Richmond can determine ~ _.
- that only the plaintiff is entitled to the signage space; even though the building is a commercial strata
building, R

448 Issues 3, 4 and 5 should be considered together, and as.T have stated, I am not satisfied that the
~question is whether or not the City of Richmond has granted a valid stgn permit. | assume, for my
purposes, that the City has done so because | do not think that it really matters. As between Dr. Yeung
~-and her fellow unit owners, and the Strata Corporation, the Corporation can restrict the allotment of
signage to Dr. Yeung as it proposes to do, i.e., by the application of the Unit Entitlement Schedule, or as
it finally did, on the equitable principal that each unit owner should be entitled to one-seventh of the
~available signage on the vorth side, which amounts to six {eet: and 1 note that Mr. Eilis appears. to
concede this under this topic, although he argues that in farling to let Dr. Yeung put up the sign she
claims, when the City of Richmond will not allow anyone clse to put signage there, constitutes
- .oppressive conduct, which 1 am satisfied is not the case. :

4 449 Dr. Yeung chose, voluntarily, to become a member of the Strata Corporation. The die was cast:

- then. She cannot go to the City of Richmond and obtain permits to put up her si gnage and then put it up
in"violation of her obligations as a member of the Strata Corporation, and in violation of theinterests

- and rights of her fellow unit owners; and in my view, it matiers not whether the City of Richmond's
- permits are valid.

4450  Tssue 5: Ifthe City of Richmond has granted the plaintifT valid Sign Permits to install signage :
A
1nstalls.on the building? oy

- The answer, which has alrcady been given, is in-the positive. However, once agam, | must say that I do
~not find it necessary to consider counsel's submission under this issue. It is clear that the Council -can =
“restrict the allotment of signage to the unit owners in an equitable manner for the common good of the -
owners. That 1s what the Act is all about and is what Council has always proposed. '

451  Issue 6: Whether the Owners' By-law 1333 (the "Sign By-law") is unfair or oppressive, given
-that the amount of signage for each unit owner is determined in accordance with unit entitlement? P

It is noted that Mr. Ellis did not refer to this Issue in his reply. I suspect this was because the Act clearly
gives the Council the right to allot signage to the owners, based on unit entitlement. It is not unfair-or .
- oppressive for the Council to apply the schedule to the question of the allotment of si gnage. Nor is the

actual equitable method used by the Council unfair or oppressive. I refer, of course, to the available
“footage simply being divided into seven six-foot panels, one for each unit owner. This is agreeable to the
-~ other unit owners and it should be agreeable to Dr. Yeung. It is difficult to see how a Strata Council, .
doing what it is supposed to do under the Act, looking after the common interests of all the unit owners,
- can be said to be unfair or oppressive to a dissenting unit owner who wants the bulk of the signage to
herself, and to the exclusion of the other unit owners. ' '

- 4452 I observe that the issue now stated is different from that stated as Issue 6 in counsel's
Statement. I do not recall the reason for this. In any event 1 will note that the answer to all questions

contained in Issue 6, 6(a), 6(b) and 6{c) in counsel's Statement are in the positive.

- 4453 Issue 7: (a) Whether the defendant's restrictions on the plamntiff's signage is oppressive or
unfairly prejudicial pursuant to s. 42 Condominium Act?
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F'have already cxpressed my opinion that the Corporation's proposed restrictions on Dr, Yeung's signage
is neither oppressive or unfairly prejudicial pursuant to s. 42 of the Act or otherwise.

9454 Trepeat what | said under Issue Six. I agree basically with Ms. Murray's submission. What the

- Council was doing was discharging its duty under s. 116¢a) of the Act to control, manage and administer
- the common property for the benefit of all owners.

9455 Issue 8 Whether the ordering of and subsequent removal of the plaintiff's signage by the

defendant is oppressive and unfairly prejudicial pursuant (o s. 42 of the Condominium Act?

For reasons which | have alrcady articulated, the answer is in the negative. Dr. Yeung never had the

right to put up her sign, even if the Resolution of December 15, 1997, and (he Signage By-law were

‘invalid, which I am satisfied 1s not the case. Dr. Yeung put up her sign, perhaps somewhat hurmiedly,

knowing that an experienced property manager would soon be on the scene and in {lagrant disregard for

“the rights and interests of her fellow unit owners, and of the obligations and directions of the defendant

- .Corporation.

4456 I do not find it necessary 1o consider Ms. Murray's further submissions with which 1 am in

basic agreement.

4457 While 1 had some concems with the question of damages, particularly the question of

causation, I do not find it necessary to deal with the question of damages in the circumstances of this

“case,

_X VI DISPOSITION

#4458  The actions are dismissed with costs.

HOOD J.
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